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P R E F A C E 

P H I L O J U D A E U S of Alexandria has been and still is a subject 
of profound study and research. In the exhaustive bibliogra­
phy of Philo published by L . Goodhart and E. R. Goodenough 
(accompanying the latter's monograph, The Politics of Philo 
Judaeus), over sixteen hundred items are listed as dealing with 
the works of Philo, an indication of the great interest which 
the Alexandrian Jewish sage has exercised upon human 
thought throughout the ages. Philo the philosopher, the mys­
tic, the allegorist, the theologian, the forerunner of Christian­
ity, the statesman, the jurist, the Stoic, the Neo-Pythagorean, 
the gnostic, the man, the stylist — all these subjects are well 
treated in numerous works by oustanding scholars. Very little 
has been said, however, of Philo the master of Jewish law. 
Philo has been studied with great interest, but Judaeus has 
been left unnoticed. Whi le examination has been made of the 
variety of non-Jewish sources upon which Philo drew for his 
interpretation of Judaism, little effort has been made to deter­
mine how much of Jewish legal erudition his works represent. 
Generally scholars are inclined to draw a sharp line of dis­
tinction between Palestinian and Alexandrian Judaism, be­
tween normative and Hellenistic Judaism, between Judaism 
based on the Oral Law, as formulated by the Pharisees and 
supplemented by their successors, and Judaism which justi­
fied its existence by assimilating Greek thought and ideas 
only to claim afterward that these ideas were known and re­
vealed to them through the agency of Moses in the Pentateuch 
and the prophets. Now there is no doubt that the Alexandrian 
Jewish community which lived among a Greek-speaking popu­
lation borrowed a great deal from its neighbors, but at the 
same time it is quite certain that there existed a great inter-
dependency of thought between the Alexandrian and Pales­
tinian Jewish communities and that we cannot regard them as 
two entirely separate forms of Judaism. Alexandrian Jewry, 
which remained steadfastly loyal to the practices of Juda-
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ism within a foreign and hostile environment, was wil l ing 
to undergo all the inconveniences these practices must have 
inevitably involved, not because of the Greek philosophical 
ideas themselves, but because of the strong and vital hold 
which Jewish traditional practices had upon the lives of 
the people. It is precisely these Alexandrian Jewish tradi­
tions that I shall investigate in the light of Palestinian 
literary sources. 

It is perhaps useful to offer a brief survey of the attitude 
taken by the few scholars who have studied this problem. 

T h e pioneer in constructive work on it was Zecharias 
Frankel in his Vorstudien zu der Septuaginta (Leipzig, 1841), 
his Ueber den Einfluss der paldstinischen Exegese auf die 
alexandrinische Hermeneutik (Leipzig, 1851), and his Ueber 
palastinische und alexandrinische Schriftforschung (Bres-
lau, 1854). Whi le Frankel's main purpose in these works was 
to show the influence of Palestinian Oral Law upon Alexan­
drian Judaism in general, indirectly he has laid the founda­
tion for the study of the influence of the Oral Law upon 
Philo's Halakah. T h e first, however, to deal directly with 
Philo's Halakah was Bernhard Ritter in his monograph Philo 
und die Halacha: Eine vergleichende Studie unter steter 
Berucksichtigung des Josephus (Leipzig, 1879). Rit ter 'smain 
purpose was to contrast the Halakah of Philo with that of the 
Mishnah and Ta lmud . He noticed that while some elements 
in Philonic Halakah are either similar to, or the same as, that 
of the Mishnah and Ta lmud, others are quite different from 
and even contrary to it. He therefore arrived at the conclusion 
that Philo's Halakah had a quite different source: Tha t source 
he assumed to be the decision of the Jewish courts, which he 
believed to have existed in Alexandria in the time of Philo. 
Ritter's work, distinctive for being the first in the field of 
study, is, however, fragmentary, incomplete, and inadequate. 

In direct opposition to Ritter's argument, the existence of 
independent Jewish courts in Alexandria was denied by Jean 
Juster (Les Juifs dans Vempire romain, I, 4 ff., II, 157 ff.) 
and Emile Brehier (Les idees philosophiques et religieuses 
de Philon d'Alexandria pp. 33 ff.). 

A direct relationship between Palestinian and Philonic 
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Halakah is maintained by J. Z. Lauterbach in a special sec­
tion in the article on "Philo Judaeus" in The Jewish Encyclo­
pedia,^ 15 -18 (New York, 1905). He gives there a complete 
outline of the problem, showing by many concrete examples 
Philo's debt to the Halakah, especially to the earlier Halakah, 
but admitting that in certain instances Philo's laws are to be 
traced to the rulings of the Jewish courts in Alexandria. 
Similar views are also maintained by several Hebrew scholars. 
Z. Yawitz in his Jewish history, written in Hebrew (Toledot 
Yisrael, V , 115 ff.), pointed out some such relationship and 
promised to write a special monograph on the relation between 
Palestinian and Hellenistic Judaism (p. 119, n. 7), with the im­
plication that it would also deal with the legal tradition. But 
that monograph was never written. Wi th in recent years there 
have appeared a number of Hebrew articles dealing with 
some special topics in Philonic Halakah in their relation to 
the Palestinian Halakah. A l l of these are listed in the Bibli­
ography. More attention has been given to the Palestinian 
Midrashic or Agadic elements in Philo, and there is quite 
an extensive literature on this subject. A list of this type 
of work will be found in Goodenough and Goodhart's 
bibliography of Philo under various headings. 

Philo's complete independence of Palestinian Halakah and 
his dependence upon Greek and Roman laws and tradi­
tions is maintained by Heinemann (Philons griechische und 
jiidische Bildung, especially pp. 556 ff.). He goes even fur­
ther by denying that Philo had any acquaintance with the 
Ora l Law as it existed in Palestine. Detailed examination 
of Professor Heinemann's work, monumental in its scope and 
a mine of information, is essential for every serious student 
of Philo. Dr. Heinemann's view of Philo's literary back­
ground is as follows: Philo had hardly any knowledge of the 
Ora l Law as it was understood by the Palestinian Rabbis; 
his reference to the "unwritten law" cannot be identified 
with the oral traditions of the Palestinian schools; he was 
ignorant of Pharisaic Judaism and was an incompetent jurist; 
he drew his information exclusively from non-Jewish sources; 
for one idea his direct source was Stoicism, for another Plato, 
for a third Neo-Pythagoreans, etc. 
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Professor Goodenough's view, as expressed in several 
works on Philo (especially The Jurisprudence of the Jewish 
Courts in Egypt), may be considered a synthesis of the vari­
ous views that have been maintained regarding the source 
of Philonic law. Like Ritter, and in opposition to Juster 
and Brehier, he admits the existence of special Jewish courts 
in Alexandria. Philo's Halakah, according to him, is based 
upon the decisions of these courts. These decisions, he 
further maintains, had their origin in Greek and Roman 
law, but he admits that, since not all of them can be traced 
to Greek and Roman law, they must therefore have had a 
Jewish origin. Consequently, unlike Heinemann, he admits 
that Philo's Halakah, based as they are upon such decisions, 
also contains Jewish elements. Whether these elements are 
ultimately identified with the Palestinian Halakah or whether 
they are a result of an independent development in the 
Alexandrian Jewish courts is a question he declares to be 
beyond the scope of his investigation, leaving its solution 
to rabbinic scholars. Professor Goodenough's work is highly 
instructive and often convincing. O n the whole, I agree 
with him that the legal decisions in Philo are based upon 
the actual decisions of the Jewish courts in Alexandria, but 
in the course of this work it will be shown that some of these 
legal decisions, those which in Goodenough's opinion have 
no parallel in Roman and Greek jurisprudence, are based 
upon Palestinian sources. In places, however, where both 
the Palestinian and the Alexandrian law as described by 
Philo is the same as that of the Romans, or in some instances 
where the Alexandrian law as described by Philo is contrary 
to Palestinian Halakah but agrees with Roman and Greek 
law, I accept Goodenough's explanations. 

T h e view developed in this work is that the Oral Law 
which originated in Palestine was not limited to the borders 
of Palestine, but was also known and practiced among the 
Jews who lived outside of Palestine, and that Philo's Halakah 
is based upon the Palestinian Oral Law as it was known in 
Alexandria. 

I desire to take this opportunity to express my thanks and 
appreciation to Professor Millar Burrows, now of Yale Uni-
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versity, under whom I have done research in the biblical and 
archaeological field and under whose guidance a portion of 
this work was written in partial fulfillment for the degree of 
Doctor of Philosophy at Brown University; to Professor Wil ­
liam Thomson of Harvard University, who read the manu­
script; and to Professor Erwin R. Goodenough of Yale 
University, whom I have consulted for the last few years 
in my work in Hellenistic literature. He was also generous 
enough to read the whole book in manuscript form before 
it went to press and to make a number of valuable suggestions 
which are included in the notes. My particular gratitude 
goes to Professor Harry A . Wolf son of Harvard University, 
who has given me constant advice and guidance toward a 
critical and historical approach to rabbinic and Hellenistic 
literature. There is hardly a problem in this book which we 
have not carefully analyzed and discussed together; and 
though he is nowhere directly quoted, I must acknowledge 
that many of my conclusions were arrived at through his 
most valuable assistance. 

I also wish to thank my grandfather, B. L. Levinthal, 
Chief Rabbi of the orthodox Jewish community of Phila­
delphia, for his inspiration, aid, and encouragement in the 
preparation and publication of this book. Finally I wish to 
express my gratitude to President B . Revel of the Yeshiva 
College for the great interest he has always taken in my work. 

S A M U E L B E L K I N 

N E W YORK C I T Y 

January 30, 1939 





C O N T E N T S 

I. T H E O R A L L A W IN A L E X A N D R I A 3 

II. T H E T E R M I N O L O G Y O F T H E O R A L L A W IN P H I L O : H I S 

K N O W L E D G E O F H E B R E W 29 

III. T H E T E M P L E R I T U A L 49 

1. The Burnt Offering 55 

2. The Shelamim and Sin Offering . . . . 57 

3. The Sacrifice of Praise 59 

IV. T H E P R I E S T H O O D 67 

1. The Tithes . . . . 67 

2. The High Priesthood 78 

V. C I V I L A N D C R I M I N A L L A W 89 

1. Slavery and "Lex Talionis" 89 

2. The Death Penalty as a Preventive Measure . 104 

3. Negligence 119 

4. The Foetus —Its Legal Status in Society . . 1 2 9 

VI. O A T H S A N D V O W S 140 

1. Forms of Oaths 140 

2. Antisocial Oaths 156 

3. Oaths as a Substitute for Evidence . . . . 170 

VII. T H E JUDICIARY 179 

VIII. T H E C A L E N D A R 192 

1. The Sabbath, Sabbatical Year, and Jubilee . . 1 9 2 

2. New Year and the Day of Atonement . . . 2 1 0 



x iv C O N T E N T S 

IX. T H E F A M I L Y 219 

1. Marriage and Divorce 219 

2. Prohibited Degrees of Marriage . . . . 232 

3. Marriage Contracts and Forms of Marriage . . 241 

X. S E X U A L M O R A L I T Y 256 

1. Illicit Relations 256 
2. Antenuptial Unchastity 261 

B I B L I O G R A P H Y 271 

INDEXES 281 



P H I L O A N D T H E O R A L L A W 





C H A P T E R I 

T H E O R A L L A W IN A L E X A N D R I A 

W E usually apply the term "lawyers" or "doctors of law" to 
the Tannait ic scholars of the first century, whereas to Philo 
we always apply the term "philosopher" or "mystic." Very 
little stress has been laid upon the philosophical ideas of the 
Tanna im or the legal knowledge of Philo. W h e n a person 
trained in ancient Jewish law carefully and sympathetically 
reads the four Books of Philo's De Specialibus Legibus, he 
can easily find out, however, that Philo was not only an 
allegorical commentator on the biblical narratives, but also 
a competent jurist who was deeply interested in expounding 
and explaining Mosaic law on an ethical and legal basis. T h e 
reader may even wonder how Philo, author of the allegorical 
interpretation of the Bible, which is full of mystical philoso­
phy and Midrashic traditions, could also have written a sober 
treatise on practical law containing very little allegorical 
interpretation. 

In the four Books of De Specialibus Legibus Philo touches 
upon the most essential laws of Judaism. In the first Book 
he discusses the more or less religious laws, such as those con­
cerning circumcision, priesthood, and sacrifices. T o Philo 
the priesthood and sacrifices are important factors in Jewish 
life, although he himself cannot explain the laws of sacrifices 
without resorting to his allegorical method. In the second 
Book he discusses oaths, the Sabbath, the Sabbatical year, the 
Jubilee, and respect for parents. He considers the observance 
of these laws not only religious obligations, but also moral 
duties, and he attributes to the Sabbath in particular uni­
versal importance. In the third Book he discusses prohibited 
marriages, adultery, murder, and similar topics. T h e fourth 
Book is devoted to civil laws, dealing with such topics as 
judges, witnesses, theft, and deposits; but in part it deals also 
with ritual laws. Consequently, in De Specialibus Legibus 
Philo gives a thorough prospective of biblical law as inter-
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preted in the first century. Since the De Specialibus Legibus 
is our only guide to the legal system and institution of the 
Alexandrian Jews, a thorough analysis of the laws discussed 
therein may not only shed light on the religious beliefs of 
Philo, but also enrich our understanding of the legal doctrines 
of the Alexandrian Jewish community. 

W h e n one studies Philo, however, the first question that 
arises is whether the laws dealt with in his work are based 
upon the same underlying principles as those of the Pales­
tinian Jews as recorded in Tannait ic literature. If they are 
based upon different principles the question then is whether 
their origin is to be found in non-Jewish customs or in the 
oral laws of the Jews in Egypt. If they are to be found in the 
oral laws of the Egyptian Jews, the question may be further 
raised whether they are based upon the practical decisions 
of the Jewish courts in Egypt, assuming there were such courts, 
or whether they are based upon purely theoretical discussions. 
Furthermore, a student of Philo has to solve the problem of 
what motivated Philo to write these special treatises on law; 
for, inasmuch as his primary interest was philosophy, he would 
naturally not have written such a stupendous legal treatise 
as the De Specialibus Legibus unless he had some special 
reason for doing so. Finally, assuming that the Alexandrian 
Jews had an oral law of their own, we may ask whether, like 
their contemporary Palestinian Jews, they had among them­
selves, outside of those who adhered to the worship of the 
Temple of Onias, 1 some elements who denied the validity of 
the Oral Law. 

1 The fact that all Hellenistic writers with the exception of Josephus fail to 
make reference to the Temple of Onias shows that it played a very insignificant 
part in the life of the Alexandrian Jews. H. Graetz's theory that the Alex­
andrian Jews looked upon the Onias Temple as their local religious center 
{Geschichte der Juden, 1905, II, 27 ff.) and that in some laws Philo himself 
followed the priestly legislation of the Temple of Onias (Monatsschrift fur 
Geschichte und Wissenschaft des Judenthums, 1877, p . 486) is hardly cor­
rect. The group of Jews with whom Philo associated himself looked upon 
the Jerusalem Temple as the national center of the Jewish cult and upon 
the Alexandrian synagogues as their local religious center. In Ad Gaium 
Philo speaks in the highest terms about the Temple in Jerusalem. L. Herz-
feld seems to be correct in saying that the Temple of Onias never had many 
adherents (Geschichte des Volkes Jisrael, 1847, M » 4&l ff-)« I* m a y D e » how­
ever, that the Temple of Onias exercised some influence on the Egyptian 
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Jews who lived in the vicinity of Heliopolis (see A. Hirsch, "The Temple 
of Onias," Jews* College Jubilee Volume, 1906, pp. 39-80; see also the con­
flicting statements in Josephus concerning the Temple of Onias; Ant., 12, 
5, 1; 13, 3, 1; 20, 10, 3; Bell. Jud., 1, 33; 7, 421-41; see also similar Talmudic 
traditions Men. 109a; 'A. Zar. 52b; Meg. 10a). 

In order to answer these questions, I have undertaken to 
reanalyze Philo's interpretation of biblical law and determine 
its relation to the Tannait ic Halakah. In discussing these 
problems, I have not limited myself wholly to rabbinic litera­
ture, but have also considered indirectly the Apocrypha, 
Josephus, the New Testament, and also, when necessary, 
non-Jewish law. I have tried to give an idea of Jewish law 
in the first century and to show the gradual development and 
changes of the Halakah in Palestine itself. Hence the reader 
may see how the pre-Mishnaic Halakah often differed from the 
Mishnaic, and how circumstances and conditions in Palestine 
in many instances caused a change in the Halakah. Conse­
quently, when Philo's law differs from the Tannai t ic or 
Amoraic Halakah, this does not necessarily mean that he 
based his laws on non-Jewish sources or that the Jewish com­
munities in Egypt had a different code of law, but that he 
may represent the earlier Tannai t ic tradition. Furthermore, 
where scholars are unanimously of the opinion that Philo's 
law has its background in neither Tannait ic nor Greek law 
and that such laws reflect those which were practiced by the 
Alexandrian Jews, I undertake to show that they have their 
background in earlier and later Palestinian Halakah. If, for 
instance, we take Philo's attitude towards illicit relations 
with an unmarried woman, perjury, murder by poison, abor­
tion, oaths given to one who denies a deposit, l iving with a 
betrothed woman, and so forth, it wil l be seen that these laws 
for which most of the scholars have failed to find any source 
are traceable to the Tannait ic Halakah. 

I agree with Ritter and Professor Goodenough that Philo 
has based his law on the decisions of the local Jewish courts 
in Egypt, but I do so for reasons entirely different from theirs. 
According to these scholars, Philo must have followed the 
laws of the Jewish courts of Egypt because his laws often 
differ from the Tannait ic and Greek laws, whereas, in my 
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opinion, he may have done so precisely because most of his 
laws agree with the principles of the Tannait ic Halakah. As 
we know of only one visit of Philo to Palestine, the question 
naturally arises: how did he become acquainted with Pales­
tinian law? T h e answer to this question may be that the local 
courts in Egypt followed Palestinian law and that Philo 
wrote the four Books of De Specialibus Legibus under their 
influence. 2 

T h e general view prevalent among scholars that Philo had 
no interest in communal affairs and was, as is sometimes said, 
an "individualist" by nature is open to doubt. O n the con­
trary, Philo has been criticized by some of his contemporaries 
for spending too much time on the affairs of the state. His 
reply to this charge was that a man must take an interest in 
the practical affairs of the state before he devotes his time to 
speculative studies. He writes: 
T o such men, then, let us say: Do you affect the life that eschews social 
intercourse with others, and courts solitary loneliness? Well, what proof 
did you ever give before this of noble social qualities? Do you renounce 
money-making? When engaged in business were you determined to be 
just in your dealings? Would you make a show of paying no regard to 
the pleasures of the belly and the parts below it —say, when you had 
abundant material for indulging in these, did you exercise moderation? 
Do you despise popular esteem? Well, you held posts of honor; did you 
practice simplicity? State business is an object of ridicule to your people. 
Perhaps you have never discovered how serviceable a thing it is. Begin, 

2 W e shall not go far astray in saying that Tannaitic tradition gained 
ground in Egypt at a very early date. Although the study of the law was 
pursued in Babylonia from the time of the common era, as the case of Hillel, 
a native of Babylonia, shows, nevertheless rabbinic learning became widely 
spread at the beginning of the third century C.E., during the days of Rab 
and Samuel. Such great scholars as Judah b. Tabbai or Joshua b. Perafcayah, 
who migrated to Alexandria because of the persecution of John Hyrcanus, 
may possibly have introduced Palestinian law into Egypt (see J. Lauterbach, 
"Philo Judaeus, His Relation to the Halakah," The Jewish Encyclopedia, 
1905, X , 15 -18 ) . Judging by the technical and legal questions which the 
Alexandrian Jews asked Joshua b. IJaninah, a Palestinian teacher of the 
second century (Nidd. 69b), it is evident that the Alexandrian Jews at 
that time were well acquainted with the principles of the oral traditions. 
The many references in Tannaitic literature to the interchange of ideas 
between the Alexandrian and Palestinian Jews indicate that the Palestinian 
influence on Alexandria was much greater than is commonly assumed (see 
Tosefta Pe'ah 4, 6; Tosefta Ket. 3, 1, and 4, 9; Tosefta Shab. 2, 3; Tosefta 
Suk. 4, 6; Yeb. 80a; Suk. 51b; Ket. 25a) . 
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then, by getting some exercise and practice in the business of life both 
private and public; and when by means of the sister virtues, household-
management and statesmanship, you have become master in each do­
main, enter now, as more qualified to do so, on your migration to a 
different and more excellent way of life. For the practical comes before 
the contemplative life; it is a sort of prelude to a more advanced con­
test and it is well to have fought it out first. By taking this course you 
will avoid the imputation of shrinking from it through sheer laziness.* 

It is true that it is hardly possible to ascertain how much 
legal power the Alexandrian Jewish courts had. Philo says 
only that the power of the government within the Jewish 
community was vested in a yepovala,4 but he is silent about 
the exact nature of the Jewish courts. Pseudo-Aristeas says 
that the local community (TTOXLTCVIW) in Alexandria was gov­
erned by elders (irpeorpvTepoi) and magistrates (^yov/Acvot). 5 T h e 
T a l m u d also refers to the Jewish courts in Alexandria . 6 

Again, Josephus cites the testimony of Strabo that the Alex­
andrian Jews were governed by an IBvdpx^1 Whether the 
ethnarch had any political influence or whether he had been 
responsible only for the collection of the annual poll tax is 
still a moot question. 8 W e have hardly any definite knowledge 
of the political status of the Jews in Alexandria during the 
Ptolemaic and Roman period. W e are not even sure whether 
or not the Roman government granted the Alexandrian Jews 
the rights of citizenship. 9 A l l that we can say with certainty 

3 Fuga, 35-36. Originally I gathered a number of passages in Philo which 
suggest that he advocated the participation of the philosopher in civil and 
political affairs. Recently, however, Professor Goodenough published an 
excellent monograph in which he discusses this problem at length (The 
Politics of Philo Judaeus, 1938). I therefore decided not to go into a thorough 
discussion of this problem. Briefly, Goodenough argues convincingly that 
there was a conflict in Philo's mind whether the ascetic or the social life 
is more profitable, a conflict experienced by many other Greek philosophers. 
Philo, however, upholds both sides by insisting "that the philosopher's con­
cern with the true state, the world, cut him off from obligation or concern 
with society, and then insisting just as heartily that this contact with the 
world-state put the philosopher under special obligation to serve human 
organization" (p. 69). 

*Flac, 74. *Ps. Arist., 310. 
6 Ket. 25a. 7 Ant., 14, 7, 2. 
8 See S. Tracy, Philo Judaeus and the Roman Principate (1933), p . 12. 
9 See H. I. Bell, Juden und Griechen im romischen Alexandreia (1926), 

pp. 10 ff. 
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is that there were Jewish courts in Egypt and that they must 
have had the power to inflict minor penalties on the members 
of their community. 

T o settle cases by pagan courts has always been against the 
religious feeling of the Jew. Even Paul, after his conversion, 
reproved his converts for carrying their disputes to those 
courts. T h e Alexandrian Jews were subject to discrimination 
and prejudice. T h e y were humiliated and often persecuted 
and could have had small trust in the pagan courts. Philo 
himself had very little respect for the Roman courts: 
For some high officials [he writes] are half-villains, mixtures o f justice 
and injustice, who , though they have been appoin ted to office to protect 
peop le w h o are be ing wronged from men w h o cou ld wrong them, still 
d o not like to write a judgment gratis even for those w h o deserve the 
judgment , bu t declare their decisions o n a monetary and purchasable 
basis. 1 0 

Regardless of the existence or absence of Jewish courts in 
Egypt, most students find it difficult to understand the pas­
sages in Philo in which he calls for capital punishment, with­
out the sanction of a judicial sentence, if heinous crimes 
were committed. Juster and Goodenough believe that lynch­
ing was a common custom among the Alexandrian Jews, but 
Heinemann thinks it highly improbable that an ethical phi­
losopher like Philo would have actually encouraged mob 
violence and lynching. Heinemann also points out that Jewish 
law, as far as one can judge from rabbinic literature, did not 
approve of lynching, and that every punishment required a 
trial and judicial sentence, though undoubtedly single in­
stances of mob violence may have occurred from time to time. 
I agree with Heinemann that neither Philo nor the Rabbis 
favored lynching. According to Tannait ic literature, whoever 
lynches a murderer before a conviction by court is guilty 
of murder. 1 1 But the numerous passages in Philo quoted 
by Professor Goodenough demand an explanation. 

In a subsequent chapter in this work (pp. 112 ff.) I cite 
passages from Philo which show that he strongly opposed 
any form of lynching, that is, the murder of a criminal before 

10 Spec. Leg., IV, 62. 
1 1 See Sifre Num. 161; Mak. 12a; Ant., 14, 9, 33. 
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he was legally convicted. I show, however, that students of 
Philo must distinguish between the following cases: (1) lynch­
ing a person for a crime, however grave, which he has already 
committed but for which he has not yet been convicted; and 
(2) kil l ing a person for the purpose of preventing him from 

committing certain heinous crimes. T h e former is lynching 
in the proper sense of the term and therefore prohibited. 
T h e latter is looked upon as a form of social self-defense and 
therefore permitted. 

Ki l l ing as a measure of social self-defense was sanctioned 
even by the Jewish courts in the Middle Ages. Ashri states 
that although, since the dissolution of the Sanhedrin, the 
Jews had no right to administer capital punishment, they 
still had the right to resort to such a measure of self-defense 
in those countries where the government granted them that 
privilege. Th i s right extended to every Jew. 1 2 W e have, 
however, no knowledge of what the Roman government 
would have done to a Jew who put another Jew to death 
in order to prevent him from committing a capital crime. 
W e are told in the T a l m u d that Rab Kahana, a Babylonian 
scholar of the third century, killed an informer to prevent 
him from betraying his fellow Jew. R a b advised Rab Kahana 
to go to Palestine, which was under Roman rule, for in Baby­
lon the Persian government might convict him of murder . 1 3 

T h e inference of this is, as explicitly stated in the Ta lmud, that 
while the Persian government did not sanction this feature 
of Jewish jurisprudence, the Roman government left such 
matters to the Jewish courts. It is, therefore, quite possible 
that at the time of Philo the Roman government of Alex­
andria did not interfere if one Jew killed another Jew as a 
measure of social self-defense. 

It is well known that in the pre-Christian period there were 
legal and theoretical controversies between the Sadducees and 
the Pharisees. In studying Philo's interpretation of biblical 
law I have tried in many places to find out whether he bases 
himself on Pharisaic or Sadducean principles. After my com-

1 2Responsa Ashri 18, 1; quoted also by D. M. Shohet, Jewish Courts in 
the Middle Ages (1931), p . 136. 

1 3 B. 117a. 
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parative examination of Philo and the Tannait ic Halakah, 
I came to the conclusion that on the whole he follows Phari­
saic principles, except that the severity of the penalties he 
imposes regarding capital punishment is in agreement with 
the Sadducean policy. Especially striking is the agreement 
between Philo and the Pharisees wi th regard to the status 
of a foreign slave in Israel, the rules of the calendar, the view 
of immortality, the need of waiting "till even" in case of im­
purity, the laws of antenuptial unchastity, and the theory 
that the daily sacrifices were public offerings. In some places 
where Philo discusses law analyzed by the schools of Shammai 
and Hillel , I find that he follows the stricter view held by 
the school of Shammai, although I do not draw any conclu­
sion from this. It is impossible, however, to ascertain whether 
Philo belonged to the Pharisaic or Sadducean sect, for we can 
hardly tell whether they even existed in Alexandria. He 
never makes direct reference to them. T h e Essenes are the 
only Palestinian sect he mentions by name, and he speaks of 
them with great admiration. A l l we can say is that in the 
main his interpretations of the law agree with Pharisaic 
principles. 1 4 

1 4 Professor E. R. Goodenough, in his book, By Light, Light: the Mystic 
Gospel of Hellenistic Judaism (1935), pp. 78 ff., endeavors to prove that Philo 
inclined more to the Sadducees than to the Pharisees. His main argument 
is based on the fact that Philo repudiates determinism, makes no reference 
to resurrection, his angels are only the dvv&fieis of God, and, finally, he quotes 
only the Pentateuch. Goodenough's conclusion is open to doubt. Both he 
and G. F. Moore (Judaism, 1927, I, 458) have exaggerated Philo's doctrine 
of free will and the Pharisaic conception of determinism. The term elfiapfiivrj 
appears in Philo in numerous places without criticism. He opposed only 
the view of some who believed that the conduct of man, whether good or 
evil, was determined by destiny, and the Stoic doctrine that nature itself is 
the cause of human destiny (Mig. Abr., 179). As far as we can judge from 
Tannaitic literature, the Pharisees never applied the principle of Fate to 
moral conduct (see Ab . 3, 15; Ber. 33b; IJull. 7b; Nidd. 16b) . The fact that 
Philo does not refer to resurrection of the dead is only a negative argument, 
but innumerable references to the religious and moral significance of im­
mortality show that he had nothing to do with the Sadducees, who believed 
that the soul perishes with the body. It is true that Philo disregards the 
anthropomorphic elements of angels, a stand to be readily expected of a 
Hellenistic philosopher. The fact that he limits most of his biblical inter­
pretations to the Pentateuch is striking, but I cannot see that this has any­
thing in common with the Sadducees. In Cont. Ap.t I, 40-41, Josephus states 
that all Jews believe the twenty-two books to be of divine origin. Moore 
accurately remarks that "the statement of several of the Fathers that the 
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Philo frequently refers to two Alexandrian sects with whose 
method of interpreting the Bible he strongly disagrees: one, 
called by him the extreme allegorists, who abrogated the law 
and who interpreted the Bible only symbolically; and an­
other, the literalists, who refused to interpret the law other­
wise than literally. He does not make the slightest reference 
to those who belong to the Temple of Onias. As far as we 
can judge from Philo, there were, however, actually three 
sects in Alexandria: (1) the allegorists, who interpreted the 
Bible allegorically in the sense of the Greek mysteries but 
remained devoted to the Jerusalem Temple and cult; (2) the 
literalists; (3) the sect to which he himself belonged, who 
remained loyal to the entire Mosaic law but who also sup­
plied some kind of allegorical method to the Pentateuch. T h e 
passages in which he deals with the allegorists and literalists 
are very instructive, for they reveal his devotion and loyalty 
to normative Judaism and his conviction that the allegorical 
method must also be applied to biblical law. W e shall also 
see that Palestinian sources throw much light on the passages 
in which he deals with the literalists and allegorists. In one 
place he writes: 
T h e r e are some w h o regarding laws in their literal sense in the light 
of symbols o f matters be longing to the intellect are overpuncti l ious about 
the latter, while treating the former with easy-going neglect. Such men 
I for my part should blame for handl ing the matter in too easy and 
too off-hand a manner; they ought to have given careful attention to 
both aims, to more full and exact investigation of what is no t seen and 
in what is seen to be stewards without reproach. As it is, as though they 
were l iving a lone by themselves in a wilderness, o r as though they had 
become disembodied souls, and knew neither city nor village, n o r house­
hold , no r any company of human beings at all, over looking all that the 
mass o f men regard, they explore reality in its naked absoluteness. 
These men are taught by the sacred word to have thought o f g o o d re­
pute, and to let g o nothing that is part o f the customs fixed b y divinely 

Sadducees (like the Samaritans) acknowledged as Scripture nothing but the 
Pentateuch may be a misunderstanding of what Josephus says about their 
rejection of everything but the written law. There is no intimation of the 
kind in Jewish sources" {Harvard Theological Review, 1924, p . 352). For 
further discussion on determinism in rabbinic literature, see H. A. Wolfson, 
The Philosophy of Spinoza (1934), I, 385-86, 420. Professor Goodenough is 
undoubtedly correct in his main thesis that the allegories of Philo must be 
understood in the light of mysticism (see my review of Goodenough in Jewish 
Quarterly Review, 1938, pp. 279-83). 
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empowered men greater than those of our time. It is quite true that 
the Seventh Day is meant to teach the power of the Unoriginate and 
the non-action of created beings. But let us not for this reason abrogate 
the laws laid down for its observance, and light fires or till the ground 
or carry loads or institute proceedings in court or act as jurors or de­
mand the restoration of deposits or recover loans, or do all else that 
we are permitted to do as well on days that are not festival seasons. It 
is true that receiving circumcision does indeed portray the excision of 
pleasure and passions, and the putting away of the impious conceit, 
under which the mind supposed that it was capable of begetting by its 
own power; but let us not on this account repeal the law laid down for 
circumcising. Why, we shall be ignoring the sanctity of the Temple and 
a thousand other things, if we are going to pay heed to nothing except 
what is shewn us by the inner meaning of the things. Nay, we should 
look on all these outward observances as resembling the body, and their 
inner meanings as resembling the soul. It follows that, exactly as we 
have taken thought of the body, because it is the abode of the soul, so we 
must pay heed to the letter of the laws. If we keep and observe these, 
we shall gain a clearer conception of those things of which these are 
symbols; and besides that we shall not incur the censure of the many 
and the charges they are sure to bring against us.1 6 

This passage more than any other shows how Philo, despite 
his favoring the allegorical method, condemned the anti-
nomians who refused to accept the literal meaning of the 
biblical law. He was sober-minded enough to realize that 
because it also lends itself to symbolic interpretation the 
practical law of the Bible must not for that reason be 
abrogated. 

W e have no evidence that such a sect as the extreme allego­
rists existed in Palestine. 1 6 T h e extreme allegorists seem to 

1 5 Meg. Abr., 89-94. 
1 6 It is probable that the literalists in Alexandria witnessed the dangerous 

consequences of the allegorical method. They saw that some allegorists had 
abrogated the law, and, as a reaction against the extreme allegorists, the 
literalists refused to apply any allegory to the Scripture. T o the literalists 
the main significance of the biblical laws lay in the fact that they were the 
revealed words of God, even if they did not suggest philosophical or mystical 
ideas. Tendencies towards the application of an allegorical method to the 
biblical narratives, and objections to this method are to be found also among 
the schools in Palestine. Dr. J. Lauterbach argues very convincingly ("Ancient 
Jewish Allegorists," Jewish Quarterly Review, 1910, pp . 291-333; 503-31) 
that the Dor she Reshumot (nittltn i«nn) and the Dorshe Hamurot 
(nmon ittnn) were two schools in Palestine who made use of the allegori­
cal method. The Dorshe Reshumot were allegorists in contrast with those 
who applied a simple and literal interpretation, while the Dorshe Hamurot 



T H E O R A L L A W IN A L E X A N D R I A i g 

used the allegorical method as a means of finding the purpose and higher 
ideals of the law. The Rabbis, however, realized that the allegorical method 
carried with it great dangers and might tend to make the actual fulfillment 
of the law unnecessary, and therefore strongly protested against the allegori­
cal method. The same motive influenced the Alexandrian literalists to reject 
the allegorical interpretation of the Bible. Dr. Lauterbach believes that 
while the allegorical method of the Dorshe Reshumot was of Palestinian 
origin, the method of the Dorshe Hamurot was of Alexandrian origin. I am 
inclined to think that both schools were Palestinian. 

have renounced Jewish customs entirely and defined the 
Bible in terms of the Greek mysteries. Philo's argument 
against the latter, namely, that by abrogating the law they 
are also ignoring the sanctity of the Temple , suggests that 
even they were loyal to the Temple in Jerusalem. Since the 
writer of the Epistle to T h e Hebrews, who seems to have 
been an Alexandrian allegorist, is interested in explaining 
how Jesus could have abrogated the Jewish cult, it is appar­
ent that with the exception of those Jews who belonged to 
the Temple of Onias all the Alexandrian Jews in the time 
of Philo looked upon the Temple in Jerusalem as the only 
center of sacrificial worship. 

Philo equally criticized a certain school or group who re­
fused to interpret the biblical law otherwise than literally. 
It is fruitless to speculate whether these were like the Sad­
ducees in Palestine, who had no use for the Oral Law, or 
whether their approach to the law was like that of the more 
conservative element among the Pharisees in Palestine. A n 
analysis of statements reported in their name by Philo in the 
light of Palestinian literary sources wil l show that while in 
some of their views their interpretation of the Bible was the 
same as the Palestinian Rabbis, in others it reflected a non-
Palestinian literal attitude. As an example we shall quote 
two such statements. 

1. In Exod. X X I I . 25 we read: "If thou at all take thy neigh­
bour's garments to pledge, thou shalt restore it unto him 
by that the sun goeth down." T h e same law is repeated in 
Deut. xx iv . 12 -13 , with the additional phrase, "It shall be 
righteousness unto thee before the Lord thy God." In rab­
binic literature a fundamental distinction is made between 
a depository's keeping a deposit and a creditor's keeping a 
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pledge. In the former case the deposit is always considered 
the possession of the one who has deposited it, whereas in 
the latter case the one who has lent the money is considered 
the owner of the pledge. 1 7 Hence, debts for which pledges 
were given are not canceled by the Sabbatical year because 
the pledge is considered a payment for the debt and belongs 
to the creditor. W h e n the debtor repays his debt after the 
Sabbatical year, legally his repayment of the debt is regarded 
merely as a redemption of his pledge. 1 8 For the same reason 
the Rabbis did not consider the law about the nightly return 
of a pledge to the debtor, in Exod. x x n . 25, to constitute a 
command and an obligation, but merely an exhortation and 
a righteous deed, as it is said in Deut. xxiv . 13: "It shall be 
righteousness unto thee." 1 9 T h o u g h on the whole it was 
stricter with reference to the payment of debts, non-Jewish 
law did not consider the pledge as the property of the credi­
tor. 2 0 In general no obligatio on property is to be found in 
ancient non-Jewish law. It is himself that the debtor pledges 
rather than his property. 2 1 Thus , if the debtor fails to pay 
his debt he can be sold into slavery; his property, however, 
cannot be taken away by force as a payment of the debt. Th i s 
view of the pledge as the property of the creditor was held 
by the literalists in Alexandria, as may be seen from Philo's 
argument against them. From the same argument it appears 
that the Alexandrian literalists, like the Palestinian Rabbis, 
also understood the injunction of the nightly return of the 
pledge to the debtor, not as an imperative obligation, but 

" £ i d . 8b. u M a k . 3b. 
1 9 B. M. 82b and £ id . 8b. 
2 0 According to the Bible, Tannaitic literature, and Philo, slavery was a 

penalty only for theft. The Romans were very strict in the matters of debts, and 
if a long time passed and the debtor did not pay his debt "the creditor was 
empowered to arrest the person of his debtor, to load him with chains. . . . 
If the money still remained unpaid, he might put him to death or sell him 
as a slave to the highest bidder." (H. G. Liddell, The History of Rome, 
1871, pp. 100-01). Roman law did not, however, consider the creditor the 
owner of the pledge. It was not his, but another's, and if he made use of 
it he was liable for theft (see H. J. Roby, Roman Private Law, 1902,1, 106-09). 
Philo's discussion of debts and pledges certainly reflects Jewish law, not 
Roman or any other non-Jewish law. 

2 1 See also L. Levinthal, "The Early History of Bankruptcy Law," Uni­
versity of Pennsylvania Law Review (1917-18) , pp . 231 ff. 
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~Som., I, 100-01. 

rather as an exhortation. Phi lo argues against the literalists 
on this point that their own interpretation of the verse is 
inconsistent with their professed literalism: 

And why did he enjoin not the giving (otf dtdSvai) but the returning 
(airodidovat) of the garment? For we return what belongs to another, 
whereas the securities belong to the lenders rather than to the borrowers. 
And do you not notice that he has given no direction to the debtor, after 
taking the garment to use as a blanket, when day has come to get up 
and remove it and carry it to the money lender? And indeed the 
peculiarities of the wording might well lead even the slowest-witted 
reader to perceive the presence of something other than the literal 
meaning of the passage, for the ordinance bears the mark of an 
"aphorism" (&<popi<rfi&) rather than of a command. A man giving a com­
mand would have said, "If the garment given as security be the only one 
the borrower has, return it (dwddos) that the man have it to wrap round 
him at night. But if he makes an explanatory statement (&<f>opi$6/i€vos dk 
OVTWS) he would put it as it stands: thou shalt give it back to him 
(dirodweis, a future indicative), for this is the only garment without 
which he is not decent; what is he to sleep in? 2 2 

T h e fact that the nightly return of the pledges cannot con­
stitute a command and that the biblical use of the term 
cwroSiSo'vai is contrary to the Jewish attitude towards the owner­
ship of pledges leads Philo to the conclusion that the passage 
favors also an allegorical interpretation. He addresses this 
argument 7rpos TOVS Trjs prjTrjs npayfmTeias ao^ io ras . 

2. In Gen. xvn . 14 we read: " A n d the uncircumcised male 
who is not circumcised in the flesh of his foreskin, that soul 
shall be cut off from his people." T a k e n literally this law 
would seem to mean that every child who is not circumcised 
is to be put to death. In Tannait ic literature, however, the 
term karet (that is, being cut off) used in this passage and 
elsewhere is taken to refer, not to being actually put to death, 
but to divine punishment. T h e Rabbis, furthermore, not 
only freed the uncircumcised child from all legal punish­
ment, but also absolved him from divine punishment if upon 
reaching maturity he circumcised himself. T h e father who 
failed to circumcise his son was absolved even of "divine 
punishment," for his failure to fulfill this obligation was only 
a violation of one of the 248 positive commands for which 
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no punishment is prescribed. 2 3 In contradistinction to this 
Pharisaic interpretation of karet in the passage in question, 
the Alexandrian literalists, as appears from Philo's argument 
against them, took the term karet (with reference to a child 
who was not circumcised on the eighth day) to mean actually 
being put to death. In his comment on Gen. xvn . 14, quoted 
from the L X X , Philo says: 

The law never declares a man guilty for any unintentional offense; 
since those who have committed an unintentional homicide are par­
doned by it, cities being set apart into which such men may flee and 
there find security . . . and no one has the right to drag him forth, 
or cite him before the tribunal or the judge for the deed. Therefore, 
if the boy is not circumcised on the eighth day after his birth, what 
offense will he have committed that he is to be held guilty and suffer 
the penalty of death? Some people may perhaps say that the form of 
the command points to the parents themselves, for they look upon them 
as despisers of the command of the law. But others say that it has here 
exerted excessive severity against infants, by imposing this heavy pen­
alty in order that adults who break the law may thus be irrevocably 
subjected to most severe punishment. This is the literal meaning of 
the words. . . . But that this language is not to be applied to the man, 
but to the intellect, he tells us in subsequent words, saying, That 
soul shall be cut off, not that human body or that man, but that soul 
and mind.— Cut off from what? From its generation; for the whole 
generation is incorrupt. Therefore the wicked man is removed from 
incorruption to corruption.2 4 

^Kid. 29a. 
24 Quaes, in Gen., I l l , 52. The significant part in this passage is that though 

Philo quotes the L X X , still he does not seem to favor the Greek text of the 
Bible and refers to other traditions. The L X X at Gen. X V I I . 14 reads: 
Ss ov wepLTiiTid^aerat r^v ff&pica rijs dicpopvarias afirov rfj fifiepy rf) oydori il-oXeOpev-
Brjfferai ij >pvxh &efrij rov yivovs atfrtys. According to the L X X , if the child 
was not circumcised on the eighth day, he was put to death. Origen says that 
this passage is to be understood in a mystical sense (Philocalia c.I.), while 
Z. Frankel characterizes the addition of the L X X as "unsinnig" (Ueber 
den Einfluss der paldstinischen Exegese auf die alexandrinische Hermeneutik, 
1851, p . 61, note f.). The Book of Jubilees xvi. 26 has, however, the same 
reading as the L X X (see V. Aptowitzer, "The Rewarding and Punishing of 
Animals," Hebrew Union College Annual, 1926, III, 127-29, n. 23). A dis­
agreement similar to that of Philo's contemporaries, as to whether the penalty 
for the violating of the law of circumcision befalls the parents or the child, is 
found in Tannaitic literature. Commenting on the biblical phrase in Exod. 
iv. 24, "the Lord met him and sought to kill him," Joshua b . Karha says 
that God wanted to kill the child, while others say that he wanted to kill 
Moses (Ned. 31a, 32b). I doubt whether we may infer from this passage that 
some Tannaitic scholars held a father who fails to circumcise his child pun-
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ishable by death. The disagreement between Joshua b . Karha and the other 
Tannaitic scholar is rather Midrashic in character and has no legal significance. 

2 3 Though the Targum Onkelos translates the Hebrew term tfSJ into 
K#BJ, nevertheless, when the term nefesh is used with karet, he usually 
translates it into tiWZX. It is highly probable that Philo's interpretation of 
karet was known to the Targum, which disagrees with this interpretation, 
and he emphasizes that the word nefesh with regard to karet does not 
merely mean "soul." W e cannot ascertain whether the Targum actually 
favored the punishment of death by court. 

Philo, it wil l be observed, equals the Rabbis in the skillful 
playing on words by which he mitigates the severity of some 
of the biblical legislation. 2 5 

Besides these literalists who, as we have seen, were not con­
sistently such, though perhaps overzealous in their devotion 
to Judaism, Philo refers to another type of literalist whom 
he describes as impious ( i w dac/ftov), wicked (avomoi) informers 
(avKO(j>dvTai). I regard these as references less to a sect within 

Jewry than to those pagan enemies of the Jews who, in their 
frequent denunciation of Judaism, held up the Bible to 
ridicule by quoting passages in their literal sense, without 
regard to the meaning given them by the Jews themselves. 
It is quite possible that among these slanderers of Judaism 
there were some who were of Jewish descent, for we know 
that there were converts to paganism among the Jews of 
Alexandria. Philo's nephew was one of them. But there is 
no doubt that most of them were of pagan descent who be­
came acquainted with Judaism through the Greek translation 
of the Bible. W e know that in the campaign against Judaism 
during Philo's days the leaders were pagan and that they 
used as a vilifying weapon biblical passages taken in their 
literal sense. Apion and his predecessors, Apollonius Molo, 
Posidonius of Apamea, Chaeremon and Lysimachus, are 
typical examples, and it is these whom Philo calls literalists 
and impious and wicked informers. 

Other controversial opinions regarding the interpretation 
of certain laws are sometimes ascribed by Philo rather vaguely 
to "some people." Such references occur in connection with 
marriage contracts, penalties for perjury, and many other 
important laws, and many scholars have debated whether 
he meant Gentiles or Jews. It is my opinion that he was 
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speaking of Jews of the Palestinian schools. In some instances 
there is unmistakable evidence that the references are to 
Palestinian scholars or to Alexandrian adepts in the traditional 
Jewish law. As a typical example of such an instance, one 
may cite his comment on Gen. ix. 3: 
What is the meaning of the expression, "as the green herb have I given 
you all things"? Some persons say that by this expression, "as the green 
herb I have given all things," the eating of flesh was permitted. . . . T h e 
power of this command is adapted not to one nation alone among all 
the select nations of the earth which are desirous of wisdom, among 
whom religious continence is honored, but to all mankind, who cannot 
possibly be universally prohibited from eating flesh. Nevertheless, 
perhaps the present expression has no reference to eating food, but 
rather to the possession of the power to do so; for in fact every herb is not 
necessarily good to eat nor again is it the uniform and invariable food 
of all living animals; since God said that some herbs were poisonous and 
deadly and yet they are all included. Perhaps, therefore, I say, he means 
to express that all brute beasts are subjected to the power of man as 
we sow herbs and take care of them by the cultivation of the land. 2 8 

A similar interpretation is to be found in the Ta lmud . 
Laws contained in the book of Genesis were given, according 
to Ta lmudic traditions, to mankind as a whole. One of these 
laws is the permission to eat animal flesh. According to rab­
binic views, mankind originally was not allowed to eat the 
flesh of animals, but after the flood permission was granted 
to the Sons of Noah (that is, to mankind as a whole). T h e 
Rabbis derived this law from the same phrase quoted by 
Philo, namely, Gen. ix. 3, "as the green herb have I given 
you all ." 2 7 Th i s interpretation, as we have seen, is men­
tioned by Philo in the name of "some people. , , I have chosen 
only this one passage from the Quaestiones et Solutiones in 
Genesim. But, as a matter of fact, the whole book is a typical 
Midrash written for Jewish readers. T h e treatise probably 
is a digest of the sabbatical discussions which took place in the 
Alexandrian synagogues. In Quaestiones et Solutiones in 
Genesim we have Philo both as a Jewish Greek mystic and as 
a typical Palestinian Rabbi who expounds a biblical text on 
a Midrashic basis. 2 8 

28 Quaes, in Gen., II, 58. 2 7 Sanh. 59b. 
2 8 The numerous parallels in Midrashic literature to that of the Quaes, in 
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Thus , I believe it is a mistake to assume that Philo's writ ing 
was based entirely on Roman and Greek principles or that 
Philo was ignorant of the Jewish Oral Law. His knowledge 
of Jewish law as interpreted by the Palestinian Rabbis was 
very wide, as I shall endeavor to prove throughout this work. 
But it is fruitless to convert Philo into a Pharisee or Sadducee, 
or into an allegorist or literalist. He was an eclectic inter­
preter who drew from many sources and who could hardly 
have belonged to any particular sect. One may repeat, how­
ever, the statement that most of the material in Philo, espe­
cially in De Specialibus Legibus, has its origin in Palestinian 
sources which are found in Tannai t ic literature. Undoubt­
edly, there are passages in Philo based on the practice of 
Greek and Roman courts. T h u s , when he says that an oath 
is administered to a judge 2 9 he must have had in his mind 
Roman usage. In some cases the origin is uncertain. Thus , 
for instance, his statement that unmarried daughters who 
have no fixed dowries share equally in the inheritance with 
the sons 3 0 is not in accordance with Jewish law, but it was 
not taken, so far as we know, from non-Jewish jurisprudence. 8 1 

Gen., found in Professor L. Ginzberg's notes to The Legends of the Jews (1909-
28), vols. V and VI, show that the Quaes, in Gen. in itself is a Midrash. The 
writing of Philo as a whole was not designed for one type of reader. T h e Hypo-
thetica was written for the Gentile world as an apology against the slanders of 
the Jewish constitution. T h e Quaes, in Gen. was written for Jews who were not 
in favor of the allegorical method but cherished the Palestinian comments on 
the biblical narratives. The allegory was primarily written for those more in­
clined towards the figurative and mystic interpretation of the Bible. Other 
writings of Philo are miscellaneous. W e are, therefore, not surprised even 
if we find contradictory statements in Philo, since they were written for 
different types of readers and for different purposes. Thus, the law of the 
Hypothetica seems to me to contradict some of the laws in Spec. Leg.; the 
treatment accorded to the character of Joseph in Jos. is different from that 
given to him in the allegorical writing. (See Goodenough, "Philo's Exposi­
tion of the Law in His De Vita Mosis" Harvard Theological Review, XVI , 
109 ff. See also M. J. Shroyer, "Alexandrian Jewish Literalists," Journal of 
Biblical Literature, 1937, LVI, 261-84.) 

29 Decal., 138-41. 
30 Spec. Leg., II, 124 ff. 
8 1 In connection with this passage see Goodenough, The Jurisprudence of 

the Jewish Courts in Egypt (1929), pp . 66 ff.; I. Heinemann, Philons grie-
chische und jiidische Bildung (1932), pp. 320 ff. Heinemann and Goode­
nough argue that in the matter of inheritance Philo was deeply influenced 
by his Greek and Roman environment. But Philo's statement that the girl 
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It may be, however, that the Alexandrian law is an extension 
of the Palestinian decision rendered in the first century C.E.: 
"Admon gave seven decisions. If a man died and left sons and 
daughters, and the property was great, the sons inherit and 
the daughters receive maintenance, but if the property was 
small the daughters receive maintenance and the sons go 
begging." 3 2 W e are dealing here with a law which was made 
for the sake of protecting the unmarried woman; the Alex­
andrian Jews went one step further and gave her a share in 
the inheritance, if she was not provided for by her father. 
Such laws do not require precedents, for they are necessary 
innovations for the protection of minor orphans. 

There are also some biblical laws which Philo explains in 
Greek and Roman terminology. T h e principle he applies to 
them is Jewish, but he shows in his discussion as a whole that 
he was either strongly influenced by his Greek environment 
or that he had a Gentile reader in mind. A striking instance 
is his comment on the law of Deut. xxn i . 1 6 - 1 7 , which for­
bids the restoration of a runaway slave. O n this Philo 
comments: 

If a third generation slave of another man, says Moses, because of threats 
of his master, or because of his consciousness of some offenses (which 
he has committed) or in case he has done nothing wrong, but is only 
subject to savagery in a harsh master, shall in terror flee to thee to get 

unprovided with a dowry shares in the inheritance with her brothers has 
no parallel in ancient law. It is true that in Roman law the unmarried 
daughters share in the inheritance with their brothers because they were 
still considered as a part of their father's family. In Ptolemaic law a daughter 
had a legal right to share in the inheritance with her brothers if the 
father died intestate. But as far as I know, non-Jewish law does not make 
the distinction between the girl who has a dowry and a girl without a dowry. 
Philo himself did not favor the idea of giving a woman a share in the in­
heritance. He says that even the daughter of Zelophehad did not have the 
inheritance by the right of kinship but as an "external ornament." The 
inheritance was a 56/*a not an dTrodofia (Vita M., II, 243). The logical assump­
tion is that Philo, following Jewish law, does not recognize the girl as a legal 
heir to her father's estate, especially if there is a male heir. But when the girl 
was left entirely unprovided for, the Alexandrian courts, in a way similar to 
the innovation of the Palestinian courts, gave the girl a share in the inheri­
tance so that she might not remain helpless. 

3 2 Ket. 13, 3. In this work I have not discussed the problem of the legal 
rights of inheritance in Philo, for the subject has been thoroughly treated 
by Ritter, Heinemann, and Goodenough. 
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thy help, d o no t reject h im. For to deliver u p a suppliant is no t pious, 
and even a slave is a suppliant when he flees to thy hearth as to a 
T e m p l e , where he ought rightly to have asylum, until he either b e 
brought into o p e n and complete reconcil iat ion (with his master) o r 
until, failing that, as a last resort b e sold. For the consequences o f any 
change o f masters are o f course uncertain, bu t an uncertain evil is 
better than a certain o n e . 3 8 

Now the statement in Philo that the slave may run to the 
hearth as "an altar" is a principle entirely foreign to Jewish 
law. T h e question, therefore, is whether this passage implies 
that the Alexandrian Jews recognized the hearth as an altar 
or an asylum. Professor Goodenough says: " T h e law gives 
us one of the particularly striking instances of the assimila­
tion of Hellenistic practices and conceptions into Jewish life 
and thought." 3 4 I agree with him that the background of 
Philo's discussion is Greek, but I doubt his conclusion that 
the Alexandrian Jews, who recognized only the altar in the 
Jerusalem Temple , took over from their pagan neighbors 
the non-Jewish and pagan idea that the hearth is a sacred 
altar and an asylum. It seems to me that what Philo does 
here is merely explain the Jewish law of asylum in the case 
of a fugitive slave, which is expressed in terms of "the servant 
. . . who escaped unto thee" (Deut. x x i n . 16), that is, to thy 
house, by the analogy of the Greek law that one's house 
constitutes an asylum for a fugitive slave as if it were a temple. 
T h e analogy must have seemed to him especially apt in view 
of the fact that in certain instances traditional Jewish law 
regarded the altar in the T e m p l e as an asylum. 3 5 In fact, 
we know of other instances where Philo draws analogies be­
tween the laws practiced among pagans and the laws of the 
Jews. 

In Philo's discussion of the Jewish ethical laws even towards 
33 Virt., 124. 
34 Jewish Courts in Egypt, p . 55. 
3 5 See I Kings, 11. 59. The law in Exod. xxi. 14 does not recognize the altar 

as an asylum, "thou shalt take him from mine altar that he may die." Tal-
mudic Halakah, however, limits the law of Exodus only to an intentional 
murderer, but recognizes the altar as an asylum if the refugee had killed 
unintentionally (Mak. 12a) . This Talmudic law is also accepted by Maimon-
ides in Mishneh Torah, "Hilkot Rozeah," 5, 12: m m 10*Off .to"?lp niTttPl 
niron JIW law rujtta mm? ^ a o mo*? unpn iniTO oya inn. Thus, the 
idea that the altar is an asylum is not foreign to Jewish tradition. 
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irrational animals he criticizes his Alexandrian brethren for 
not observing some of the ritual laws. T h e law in Exod. 
xx in . 19 forbids to "seethe a kid in its mother's milk." T h e 
Rabbis did not take this law literally, but they interpreted it 
as a prohibition against dressing milk and flesh together. 3 6 

T h e law is called in rabbinic terminology "flesh and milk" 
(S^m ItSO). Th i s rabbinic interpretation was not known to 
Philo, but, as Ritter accurately remarks, this Halakah was 
virtually unknown in Babylonia even as late as the Amoraic 
period. 3 7 When Rab heard one woman asking another how 
much milk is necessary for cooking a portion of meat, he 
asked, "Is it not known here that dressing milk and flesh is 
forbidden?" 3 8 In Alexandria the biblical law even in its 
literal form was not observed by all. Philo advises the Alex­
andrian Jews that if they want to dress flesh with milk, they 
should at least use some other animal and not a kid in its 
mother's mi lk . 3 9 In Palestine the prohibition against dressing 
flesh with milk according to the halakic interpretation seems 
to have been a standard law during Philo's t ime. 4 0 

There are other laws in Philo which do not agree with 
the standard Halakah of the Tannait ic sources. I discuss 
most of them in this work and show that though they do not 
agree in every detail, still the "principles" involved in them 
are Jewish. There is no doubt that the pagan environment 
must have had an influence on the customs of the Alexandrian 
Jews, but not to so great an extent as has been commonly 
assumed by scholars in this field. 

I have also tried to compare the laws discussed by Philo 
with the same laws found in the works of Josephus. O n the 
whole I believe that Philo, the Alexandrian, knew more 

s e t fu l l . 115b. 
87 Philo und die Halacha (1879), p . 128. 
8 8 Hull. 110a. 
*>Virt., 142. 
4 0 In the Mishnah Hull. 8, 1, we find the undisputed law that no flesh may 

be cooked in milk. The Hillelites are of the opinion that even fowl may 
not be served on the table together with cheese or eaten with it. The Sham­
mai tes also admit that these foods may not be eaten together. The fact that 
the Mekiltah Mishpatim 20 endeavors to deduce from the biblical passage 
that the prohibition against cooking flesh with milk applies also to the 
Diaspora Jews suggests that they hardly observed it. 
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about Palestinian law than Josephus, the Judean. Philo 
does not state that he was thoroughly versed in Jewish tradi­
tions. He tells us, rather, of his education in grammar, 
philosophy, geometry, music, and poetry, 4 1 but is silent about 
his Jewish training. He refers in many places to the fact 
that Jewish children were brought up from their infancy in 
Jewish customs and laws, but he never boasts about his own 
accomplishments, nor does he claim to be superior to others. 
Josephus, on the other hand, says in his autobiography that 
while he was still a young man he acquired an unusual 
reputation for knowledge in legal matters. He came in con­
tact with the Pharisees, Sadducees, and Essenes and finally 
became a follower of the Pharisaic sect. He was also a mem­
ber of an outstanding priestly family. 4 2 In short, Josephus 
regards himself not merely as an historian but as an ex­
traordinary scholar in Jewish laws and customs. T h o u g h 
Philo does not claim to be a lawyer, his work reveals that 
he was both a man of "geometry and music" and thoroughly 
acquainted with the legal field, while Josephus* accounts of 
Jewish law are disappointing. Josephus, for example, is in 
error in expounding the laws concerning the Jubilee, which 
were no longer practiced in Palestine during his time, but 
Philo carefully follows biblical and Tannait ic law. Th i s may 
possibly be owing to the fact that Josephus knew the law only 
through acquaintance with the customs of his time. G. F. 
Moore correctly states that though we might get a conception 
of Jewish theology in Alexandria through reading the works 
of Philo, we should know very little about Palestinian Juda­
ism if we were entirely dependent on the works of Josephus. 4 3 

W e may assume that Josephus, who belonged to the aristo­
cratic priesthood, had a very limited knowledge of Jewish 
theology and law. 

Some scholars have even tried to prove that the paraphrase 
of the Jewish policy in the Antiquities was taken by Josephus 
from an Alexandrian predecessor, perhaps from Phi lo . 4 4 

41 Cong. Erud.y 72-76. 42 Vita, 1 and 2. 
43 Judaism, I, 210-11. 
"See the comparative study of Josephus and Philo by H. Weyl, Die 

jiidischen Strafgesetze bei Flavius Josephus, Berlin, 1900; Ritter, Philo und 
die Halacha. 
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Josephus, for instance, writes: "Le t no one blaspheme the 
recognized gods of other states, nor plunder strange temples, 
nor take a treasure dedicated to any god." 4 5 T h e same law 
is found in Ph i lo , 4 6 and Weyl suggested that Josephus had 
taken it directly from Philo. There is no doubt that Philo 
and Josephus had the same motive in mind for writing this 
law, but it by no means proves the dependency of Josephus on 
Philo. Neither Philo nor Josephus considered the blasphem­
ing of idols as a biblical prohibition, but life among pagans 
in the Diaspora made the formulation of such a law impera­
tive for the safety of the Jewish communities. I am inclined 
to think that when Josephus wrote the Antiquities he was 
not acquainted with the works of Philo. T h e similarity of 
thought between the Antiquities and Philo is very small and 
there is no reason to believe that Josephus took the De 
Specialibus Legibus as a source for his survey of the Jewish 
constitution. Elsewhere 4 7 I have shown that Philo gives us 
two surveys of Jewish law and ethics. One account is in the 
De Specialibus Legibus, discussed here. T h e other is in the 
Hypothetica, where the discussion of the law shows Philo no 
longer as a lawyer, but as a defender and apologist of the 
Jewish law against the reproaches of Apion and his prede­
cessors. 

Josephus, like Philo, also wrote two treatises on Jewish 
law: one in the Antiquities, which was written in order to 
acquaint the Gentile world with the history of the Jews and 
their institutions; the other in Contra Apionem, which served 
as a repudiation of the false accusations brought by the pagan 
world against the whole system of Jewish ethics and religion 
of the Alexandrian community. T h e Contra Apionem of 
Josephus and the Hypothetica of Philo are undoubtedly based 
on the same Alexandrian source. It would be vain to en­
deavor to reconcile the Contra Apionem with the Antiquities, 
and it would be equally hopeless to attempt to harmonize 
De Specialibus Legibus with the Hypothetica. One must 
distinguish carefully between Philo the practical lawyer and 

"Ant., 4, 8, 10. 4 0 Spec. Leg., I, 53. 
47 The Alexandrian Halakah in the Apologetic Literature of the First 

Century C£. (1936). 
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Philo the apologist, and Josephus the Palestinian Jew and 
the Josephus who is dependent upon Alexandrian apologetic 
sources. In the Hypothetica of Philo and Contra Apionem 
of Josephus the violation of any of the commandments ap­
pears to be a capital offense, and many laws in Contra Apionem 
that either contradict the laws in the Antiquities or are not 
mentioned there can easily be traced to the Hypothetica of 
Philo. Thus , though I believe there is no reason to suppose 
that Josephus in the Antiquities took De Specialibus Legibus 
as a source for his survey of the Jewish law, still I am con­
vinced that the survey of the law in Contra Apionem is directly 
dependent either on the Hypothetica of Philo or on one of 
its sources. 

It would be a great mistake to assume that Philo represents 
the religious belief of the Alexandrian community as a whole. 
T h e extent of his following is not a fruitful matter for specu­
lation. He came into conflict with many Jewish sects in 
Egypt. O n the one hand, he bitterly opposed the Jewish 
allegorists who abrogated the practical law and held them­
selves exempt from literal compliance with the command­
ments. O n the other hand, there was a group of Alexandrian 
Jews whom he called the literalists, because they refused to 
accept any symbolic or mystic interpretation of the Bible. 
He disagreed with their approach to the Bible, although he 
did not condemn them so much as he did the extreme allego­
rists. He knew that Judaism without a philosophy and mys­
tery could hardly have existed in a pagan world. He was 
faithful to normative Judaism according to its Palestinian 
interpretation, but he added a new chapter in Jewish theol­
ogy-

There was also a group of Alexandrian Jews who refused 
to subordinate themselves to the Jerusalem cult. T h e y built 
their own temple in Heliopolis, commonly known as the 
Temple of Onias. Philo did not belong to this group either. 
T o him there was only "one temple of God" — the Temple 
of Jerusalem, and to that Temple he journeyed "to offer 
prayers and sacrifices." His devotion to and admiration for 
the Palestinian Jews and Temple were beyond measure. He 
writes: 
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But all who attempt to violate their laws, or turn them into ridicule, 
they detest as their bitterest enemies, and they look upon each separate 
one of the commandments with such awe and reverence that, whether 
one ought to call it invariable good fortune, or the happiness of the 
nation, they have never been guilty of the violation of even the most 
insignificant of them; but above all observances, their zeal for their 
holy Temple is the most predominant, and it is a universal feeling 
throughout the whole nation. 4 8 

Philo's description of the spiritual joy which the Diaspora 
Jews experienced when they came to Jerusalem to offer sacri­
fice shows that the devotion of the Hellenistic Jews towards 
the Palestinian cult was not merely a matter of loyalty, but 
that, in spite of all the forces of assimilation which exercised 
a profound influence on them, they still felt an inner urge 
to travel to Jerusalem in order to rededicate themselves to 
the God of their fathers and to reunite themselves with their 
brethren. Such religious experience and national unity the 
Diaspora Jews could find only in Jerusalem. A passage in 
Philo well illustrates this point: 
But he provided that there should not be temples built either in many 
places, or many in the same place, for he judged that since God is one, 
there should be also one Temple. Further, he does not consent to those 
who wish to perform the rites in their houses, but bids them rise up 
from the ends of the earth and come to this Temple. In this way he also 
applies the severest test to their dispositions. For one who is not going 
to sacrifice in a religious spirit would never bring himself to leave his 
country and friends and kinsfolk and sojourn in a strange land, but 
clearly it must be the stronger attraction of piety which leads him to 
endure separation from his most familiar and dearest friends who form 
as it were a single whole with himself. And we have the surest proof 
of this in what actually happens. Countless multitudes from countless 
cities come, some over land, others over sea, from east and west and 
north and south at every feast. They take the Temple for their port 
as a general haven and safe refuge from the bustle and great turmoil 
of life and there they seek to find calm weather, and, released from the 
cares whose yoke has been heavy upon them from their earliest years, 
to enjoy a brief breathing space in scenes of genial cheerfulness. Thus 
filled with comfortable hopes they devote the leisure, as is their bounden 
duty, to holiness and the honouring of God. Friendships are formed 
between those who hitherto knew not each other, and the sacrifices and 
libations are the occasion of reciprocity of feeling and constitute the 
surest pledge that all are of one mind. 4 9 

48 Ad Gaium, chap. 31. 49 Spec. Leg., I, 68-70. 
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Besides Philo's opposition to the groups of Jews who be­
longed to the extreme allegorists, literalists, and to those who 
belonged to the Temple of Onias, he also saw clearly how 
disparaged and misunderstood Jewish customs and laws were 
in the non-Jewish world. It was the serious schisms within 
the Jewish community itself and the unpleasant attitude of 
the Roman world towards Jewish law that inspired Philo to 
write the four books of De Specialibus Legibus, as well as 
many other treatises on Mosaic law. These comprehensive 
treatises of Mosaic law were based on oral traditions. T h e y 
might have been used in argument against the heretical 
Jewish sects, but were primarily designed for Gentile readers 
which brought forth the missionary spirit in Philo. 

Throughout the pages in Philo which deal with Mosaic 
law the following characteristics may be noticed: (1) his 
loyalty to Mosaic law according to its oral tradition; (2) his 
devotion to Palestinian Judaism and to the Jerusalem Temple ; 
(3) his bitter opposition to the extreme allegorists who abro­
gated the law, and his unsympathetic attitude towards the 
Jewish l i teral ists; 5 0 (4) his endeavor to show to the non-
Jewish world the ethical value of Jewish laws and customs. 
Finally, we may characterize Philo as a Pharisaic Halakist, 
that is, one who applied the principles of the oral law in 
interpreting the Bible; a Palestinian allegorist, that is, one 
who used the allegorical method as a means of explaining 
the higher purpose of the practical law; an Alexandrian 
mystic, that is, one who sought union with an infinite reality 
which transcends human limitations. 

W e may also summarize the following Jewish sects or 
schools who differed in their approach to the Law: (1) Sad­
ducean literalists; (2) Pharisaic Halakists; (3) Alexandrian 
Jewish inconsistent literalists, to be distinguished from the 
non-Jewish literalists whom we have identified with the anti-

5 0 The late Mr. Justice Cardozo in his address before the New York State 
Bar Association in January 1933 read a paper on "The Judicial Process up 
to Now" in which he said: "The judicial process is one of compromise be­
tween certainty and uncertainty, between the literalism that is exaltation of 
the written word and the nihilism that is destructive of regularity and order." 
Philo in his days was exactly in the same position, for he also had to find 
a happy compromise between literalism and nihilism. 
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Jewish writers in Greek; (4) Palestinian practical allego­
rists; 5 1 (5) Alexandrian theoretical allegorists, whom we 
call the extreme allegorists, and whose allegorical method 
was based upon mystical principles; (6) Alexandrian Jews 
who, like Philo, combined Pharisaic Halakism, practical 
allegorism, and mysticism. 

6 1 1 use the term "Palestinian allegorist" in the sense referred to in note 16. 
The Palestinian allegorists such as the Dorshe Reshumot and Dorshe Hamurot 
sought to understand the truth and higher purpose of the law without abro­
gating its actual practice. These allegorists, however, were not mystics who 
sought union with some metaphysical principle. Hence they differed from 
the mystical school of Alexandria, as well as from Philo. 



C H A P T E R I I 

T H E T E R M I N O L O G Y OF T H E O R A L L A W IN PHILO: 
HIS KNOWLEDGE OF HEBREW 

B E F O R E making a detailed analysis of the legal material 
in Philo in the light of Palestinian literary sources, it wil l be 
helpful to answer a few important questions. Assuming the 
correctness of the contention that a great deal of Philo's law 
is based upon oral traditions as recorded in Tannait ic Hala­
kah, and that no longer may a sharp line of distinction be 
drawn between Palestinian and Hellenistic Judaism, one 
may ask, however, whether Philo himself knew of any dis­
tinction between the written and the oral tradition or be­
tween biblical and rabbinic prohibitions. W e know that 
in Palestine a hermeneutical apparatus was used to explain 
and expound the Torah . Was Philo acquainted with the 
Palestinian method of interpretation? Was he entirely de­
pendent upon the L X X for his biblical knowledge or did 
he also have some knowledge of the Hebrew text? T h e 
answer to these questions may have a bearing not only upon 
Philo as an individual but also upon the Alexandrian com­
munity as a whole. 

Judging by Philo's discussion of the law in De Specialibus 
Legibus and many other treatises, one can find no evidence 
to support the supposition that Philo knew of any distinction 
between the written law and the oral traditions. T h e term 
vofioi dypa<t>oL as used by Philo has not the meaning of oral 
law in the Palestinian sense, 1 and the terms 6 vofios or y vofioOtata 

he employs indiscriminately for all the traditions recorded in 
his work. But the fact that he does not make such distinctions 
does not necessarily prove his ignorance of the difference be­
tween the written law and the oral traditions. W e must re­
member that Philo was primarily interested in explaining to 

1 See I. Heinemann, "Die Lehre vom ungeschriebenen Gesetz im jtidischen 
Schrifttum," Hebrew Union College Annual, IV (1927), 149 ff. 
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a Gentile world the ethics of the Jewish constitution, and it 
was not part of his purpose to give a detailed explanation of 
what is biblically forbidden and what is merely a prohibition 
fixed by oral standards. In fact, when Philo addressed him­
self directly to a Jewish audience, he was well aware that not 
all prohibitions and ordinances were of biblical origin. As 
a loyal Jew he demanded that the prohibition fixed by di­
vinely inspired men should be observed equally with the 
laws specifically stated in the Bible. In his sharp criticism 
against the extreme allegorists who abrogated the biblical law 
and favored only a mystical interpretation, Philo said: "These 
men are taught by the sacred word to have thought for good 
repute and to let go nothing that is part of the customs (peat) 

fixed by divinely empowered men greater than those of our 
time." 2 He afterward enumerated acts prohibited on the 
Sabbath, such as instituting proceedings in court, acting as 
jurors, demanding the restoration of deposits, or recovering 
loans. No t one of these prohibitions is mentioned in the 
Bible. T h e y were fixed by the oral tradition in Palestine, 
or, as Philo puts it, by "divinely empowered men." 

Most of the hermeneutical rules of interpreting the Bible 
come down to us through the teaching of Hillel , R. Nahum 
of Gimzo, R. Akiba , and R. Ishmael. Hillel , who flourished 
about the time of Philo, laid down seven hermeneutical rules 
for the purpose of extending and expounding the written 
law. 3 These rules were later supplemented and developed 
into a more elaborate system by R. Ishmael and R. Akiba . It 
is highly probable, however, that though these men standard­
ized the hermeneutical rules, the rules themselves were known 
in an unfixed and unsystematized form at earlier dates. Con­
troversies about the method of employing the rules which 
are ascribed to Palestinian teachers of the second century 
C.E. seem to have existed in Alexandria in the days of Philo. 
Furthermore, Philo seems to have employed some of the 
standardized Palestinian hermeneutical rules both to make 
deductions from the written law and to explain it. W e know, 
for instance, that R. Ishmael and R. Akiba disagreed about 
the method of interpreting the Bible. R. Akiba thought the 

*Mig. Abr., 92 ff. 8 Tosefta Sanh. 7, 1 1 . 
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language of the Torah could not be treated in the same light 
as human speech. In the ordinary language of men, words, 
syllables, and letters are often inserted either for grammatical 
form or for emphasis. In the divine language of the Torah 
every word, syllable, and letter have a special meaning and 
significance. Many legal deductions can, therefore, be made 
from every biblical letter which is not indispensable for the 
understanding of the Torah . 4 

R. Ishmael, however, took a more rational attitude. He 
said that the words of the To rah are spoken in the ordinary 
language of men. 5 Hence, no deduction can be made from 
superfluous syllables and letters. 6 He accepted only such de­
ductions as could be justified by the spirit of certain phrases 
of the passage under consideration, or by conflicting state­
ments in the law, or by tautology of statements, or by analogy 
of expression. R. Ishmael, therefore, laid down thirteen her­
meneutical rules upon which the biblical law could be in­
terpreted. 7 T h e purpose here is not to give a detailed analysis 
of R. Ishmael's rules, but to show the difference between 
R. Akiba and R. Ishmael in their method of interpreting the 
Bible. 

Similar disagreements seem to have existed among the 
Alexandrian Jews. Certain Alexandrian schools or individuals 
emphasized the importance of biblical syllables and letters. 
T o them every syllable conveyed a special meaning. Philo, 
like the later R. Ishmael, disapproved of such methods. He 
writes in one place: 
T h o s e men w h o happen to devote themselves to the study o f the holy 
writing (rots iepols ypdfifiaatv) ought no t to argue about syllables (oti del 
avWapofiaxeiv) bu t ought first to contemplate o n the meaning o f nouns 
and verbs (dvofidrtap Kal fafi&Twv) and the occasions o n which and the 
manner in which every expression is used; for it often happens that 
the same terms (al avral \4tets) are appl ied to different things at different 
times, and o n the contrary, oppos i te terms are at different times app l ied 
to the same thing. 8 

4 See Yeb. 68b; Sanh. 34b; Ket. 103a; Pes. 5a. 
B Ber . 31b; Jer. Tal. Yeb. 8d; Ned. 36c. 
c See Sanh. 51b, where R. Ishmael says to R . Akiba, "Will you decree 

death by fire, because you interpret single letters?" 
7 The first Baraita in the Sifra. 
8Philonis Judaei Opera Omnia (Richter ed., 1828-30), VI, 214. 
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Philo seems here to oppose the method of interpreting the 
Bible which was later elaborately developed by R. Akiba , 
and to favor the hermeneutical rule of analogy of expression, 
called by Hillel Gezerah shawah, that is, an analogy based on 
the same expression used in two different passages of the 
Bible and the application of certain provisions of one to the 
other. Philo, it is true, writes in such general terms, we can­
not definitely ascertain what method of interpretation he 
favored. But it does seem clear that he differed from those 
in Alexandria who believed that even biblical syllables have 
a special meaning. 

One of the rules frequently employed by the Tanna im 
and occupying first place in the hermeneutical rules of Hil lel 
is that of a Kal wa-homer ("IDim ^p), which is used as an in­
ference from the less to the more important, and vice versa. 
If, for instance, a biblical law, because of his greater impor­
tance, applies more directly to B than to A , though the law 
does not specifically refer to B in the Bible, we infer that 
the law of A applies also to B . In other words, a Kal wa-homer 
is an inference from minor to major, and vice versa. T h e 
laws deduced by inference were considered as binding as 
the laws explicitly stated in the Bible. Th i s hermeneutical 
principle was known to Philo, who, like the Tannait ic schol­
ars, made use of the Kal wa-homer in order to deduce laws 
not stated. Num. x x v n . 7 - 1 1 enumerates the kinsmen who 
have a right of succession to the inheritance but does not 
mention the right of parents to inherit the property of their 
children. Philo, however, says that by means of a Kal wa-
homer we can infer that, according to biblical law, parents 
inherit the property of their children: 
He declares the father's brothers to be the heirs of their nephews, a 
privilege doubtless given to the uncle for the sake of the father, unless 
only one is foolish enough to suppose that a person who honors A for 
the sake of B is deliberately dishonoring B. On the same principle the 
law, when it nominates the father's brother to share in the inheritance 
because of his relationship to the father, much more nominates the 
father, not in actual words it is true for reasons already stated, but with 
a force more recognizable than words, leaving no doubt of the intention 
of the law-giver.9 

9 Spec. Leg., II, 132. 
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In Tannait ic literature, as in Philo, the right of the father to 
inherit the property of his children is also deduced by a Kal 
wa-homer.10 

T h e third hermeneutical rule laid down by Hillel is that 
of Binyan Ab, which is the generalization of a special law. 
If, for instance, the law is specific but the reason for the law 
is general, the law is to be applied whenever the general 
reason exists. T h e Bible forbids taking the mill or the upper 
mill for a pledge. 1 1 T h e Mishnah applies the biblical pro­
hibition to any utensils which one may need for the prepara­
tion of food, because the reason which the law gives for this 
prohibition is general, namely, "for he taketh a man's life 
to pledge." Hence, any utensils which one needs for his 
maintenance cannot be taken away as a pledge. 1 2 Sometimes 
the Tannait ic scholars apply this hermeneutic rule of Binyan 
A b even when the Bible states definitely that the law is to be 
applied in one special case but not in another. Since, how­
ever, the reason for the law is general, the law is understood 
generally wherever the general reason can be applied. T h i s 
hermeneutical rule is illustrated by the Tannait ic inter­
pretation of Deut. X X I I . 23-27, which states that if a man 
lies with another man's betrothed in the city, both parties 
shall be stoned. If, however, he lies with her in the field the 
man alone is to be punished by death. T h e general reason 
given in the Bible for the punishment of the woman taken in 
the city is: "she cried not, being in the city." But the reason 
for freeing the woman from punishment if the act is com­
mitted in the field is given: "the betrothed damsel cried, and 
there was none to save her." T h e Rabbis, therefore, said 
that, irrespective of the place, the girl was punishable by death 
only if she consented to the act, expressed in the general reason 

1 0Sifre Num. 134. 
1 1 Deut. xxiv. 6. 
7 2 B. M. 9, 13. Philo seems also to have understood the law in the same 

light as the Mishnah. In Spec. Leg., I l l , 204, he says: "And therefore else­
where the lawgiver forbids creditors to demand that their debtors should 
give their mills or upper millstone as a surety and he adds that anyone 
who does so takes the life to pledge. For one who deprives another of the 
instruments needed to preserve existence is well on the way to murder." 
Here Philo does not limit the biblical law to a mill alone, but to any in­
strument needed for support. 
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given in the Bible "because she cried not." If, however, she 
was forced to commit the act, though it took place in the 
city, she was free from any punishment, because "there was 
none to save her." 1 3 T h a t Philo also knew of this herme­
neutical rule can be easily proved by his own interpretation 
of the same biblical passage: 
and therefore the law in defending the case of a woman deflowered in a 
solitude is careful to add the very excellent proviso: "The damsel cried 
out and there was none to help her," so that if she neither cried out 
nor resisted but cooperated willingly, she will be found guilty, and her 
use of the place as an excuse is merely a device to make it seem that she 
was forced. Again what help would be available in the city to one who 
was willing to use all possible means to protect her personal honour, 
but was unable to do so because of the strength which the ravisher 
could bring to bear? In a sense such a one, though living in the city, is 
in a solitude, being solitary so far as helpers are concerned. The other, 
even if no one was present to help, may be said, in view of her willing 
cooperation, to be exactly in the same position as the offender in the 
town.1* 

Here Philo, like the Rabbis, disregards the special provisions 
and distinction of the Bible between the city and the field 
precisely because the reason for such special provisions is 
general. 

Another hermeneutical rule which was known to Philo 
and which Tannait ic literature attributes to R. Ishmael is 
that of tautology. R. Ishmael laid down the rule that if any 
biblical law or passage is stated once and repeated, the repeti­
tion contains a new principle. There are, according to him, 
no purposeless tautologies in the Bib le . 1 5 C. S iegf r ied 1 6 has 
noted that this rule was known to Philo, who said: 
Now it is worth considering carefully why in this place Moses again 
calls Sarah the wife of Abraham, when he has already stated the fact 
several times; for Moses did not practice the worst form of prolixity, 
namely, tautology." 

W e can therefore say with certainty that though Philo 
may not have used a standardized form of hermeneutical 

M Sifre Deut. 243 npyx noi^ i iDta muse mpi m^n v y i 
p i D'jpttno rtf «n OKI mitae mora p i v y i p i Diynno n1? pa ON n1? 
m»n mvn p i *pyi. 1 4 spec. Leg., in, 78. 1 5 B . K . 84b. 

16 Philo von Alexandria als Ausleger des alten Testaments (1875), pp. 170 ff. 
" C o n g . Erud., 73. 
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rules of legal interpretation, nevertheless he used in an un­
systematized form many of the principles of the hermeneutical 
rules which were also used by the Palestinian teachers of the 
law. 

As to the question whether Philo was entirely dependent 
upon the L X X for his biblical references or whether he also 
made use of the Hebrew text of the Bible, it may be stated at 
the very outset that all his direct quotations are from the 
L X X . From this it may perhaps be inferred that if he had 
possessed an extensive knowledge of Hebrew he would not 
have been constantly dependent on the L X X . Furthermore, 
his statement that those who know Hebrew and Greek re­
gard the Greek and Hebrew texts of the Bible as one and the 
same "both in matter and words" 1 8 suggests that Philo hardly 
knew of the great differences in many laws between the two 
texts. S iegf r ied 1 9 and R y l e 2 0 have shown that some varia­
tions from the L X X to be found in Philo can be explained 
from the Hebrew text, but these are too insignificant to be 
used as an argument that Philo based some of his reading 
upon a Hebrew text. It is rather more logical to assume that 
phrases nearer to the Hebrew were based upon the Greek 
readings in use in Philo's day, since even the oldest Codex of 
the L X X belongs to a much later period than his. Yet one 
cannot ignore a fundamental element in his work: that while 
the direct quotations are from the L X X , a great many biblical 
passages he paraphrases differ so widely from the L X X and 
are so much nearer to the Hebrew text as interpreted by 
Palestinian teachers that one is bound to conclude (a) that in 
many instances he intentionally ignored the reading of the 
L X X and used the Hebrew text as commonly interpreted 
in his day; or (b), that if he himself had no knowledge of 
Hebrew, he must have been informed of the Hebrew text 
by Alexandrian adepts of Hebrew scripture. 2 1 Perhaps it 

18 Vita M., II, 40. 
1 9 "Philo und der uberlieferte Text der L X X , " Zeitschrift fur wissenschaft-

liche Theologie, XVI (1873), 217-38, 411-28, 522-40. 
20 Philo and the Holy Scripture (1895), pp . 35 ff. 
2 1 Dr. Goodenough seems to disagree with my contention that Philo knew 

Hebrew. He wrote me the following note: "Your argument about the L X X 
is weak. Recent L X X study shows that there was not a standard L X X text, 
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but a variety of texts and in different places some more and some less literal 
translations of the Hebrew. Philo obviously did not know this, and follows 
his own text carefully and literally, but what text is it? When Philo reads 
nearer to the Hebrew than to the L X X one conclusion, which cannot be 
refuted, is that his text was more literal than the one we have in the sixth 
century codex. Conclusions of independent knowledge of Hebrew in view 
of Philo's general dependence upon his Greek text is dangerous." Although 
I can see the possibility of Dr. Goodenough's suggestion, still the fact re­
mains that we have no Greek texts with the readings parallel to those 
quoted from Philo. The assumption that the Greek text he used was nearer 
the Hebrew in the instances discussed is possible, but in the absence of 
such a text, we have no proof that it ever existed. G. F. Moore (Judaism, 
I, 322) is inclined to think that Philo and his Alexandrian contemporaries 
knew Hebrew, but "that in Philo's time knowledge of Greek was more 
common among the upper classes in Jerusalem than of Hebrew in Alexandria." 

82 The Bible and the Greeks (1935), p . 26. 
2 3 See Goodenough, By Light, Light, pp . 73-74. 

will suffice to cite a few biblical phrases, terms, expres­
sions, and legal explanations found in Philo's work which 
could have been based only upon Hebrew passages of the 
Bible as interpreted by the Palestinian teachers of the 
law. 

1. First, a few words must be said about Philo's use or 
misuse of the Greek term v6fio<s. T h e ordinary meaning of 
vofio* in the Greek-speaking world was either of statutory 
enactment or the legal corpus, whether produced by the 
compilation of existing customs enacted by a lawgiver or by 
a constitutional authority. C. H . Dodd 2 2 quotes a passage 
from pseudo-Demosthenic Contra Aristogitonem, 774, where 
the following definition of the term vo/io? is given: "Every 
law is the invention of the gods, the judgment of the wise 
men, the correction of transgressions, and the common cov­
enant of a state, in accordance with which all members of 
the state ought to l ive." Hence the term yopos is used in Greek 
literature in the sense of established custom or statutory law. 
Philo, however, applies it as no Greek ever would, even to 
the non-legal material of the Bible. T h e narratives of the 
Bible he calls 6 VOJXOS or ol vofxoi. T h e stories of the Patriarchs, 
of the T o w e r of Babel, of the Flood are "laws." 2 3 T h e ques­
tion arises, why does Philo use the term vd/*o? in a way that 
is meaningless in Greek. N o other explanation is plausible 
than that he knew that the term vofio* used in the L X X repre-
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sents the Hebrew word m i n , 2 4 which was used in Palestine 
not only for the biblical law in its proper sense, but for all 
the writing of the Bible, as well as oral tradition, whether 
rules of conduct or religious teaching. Hence, the term vo/ios 
as employed by Philo represents the technical Hebrew term 
Torah as it was used in Palestine. Furthermore, in one place 
where Philo uses the term in its proper meaning he also uses 
Palestinian terminology. He says that law is nothing else but 
the logos prescribing what one should and should not do 

be ovoev €<TTLV fj Aoyos 7Tpo<TTaTT(tiv a xpi} Kai airayopevw a [xrj XPV)* 
Here Philo uses the term Aoyos in the sense sometimes found 
in the L X X , namely, a commandment (mizwah), and Philo's 
definition of V O / A O S is the same as the Tannait ic division of 
biblical law into positive and negative commandments (JYISD 
n t ? y n n W D rWJJ). Philo's words almost appear to be a trans­
lation of the Hebrew definition of " law" as found in Tan­
naitic sources. Th i s definition of the term could have been 
used even by a Greek and was known to the Stoics. T h e fact 
is, however, that the terminology of the definition seems to be 
Palestinian. 

2. In N u m . x x x v . 31-32 we read: "Moreover ye shall take 
no ransom for the life of a murderer, that is guilty of death, 
but he shall surely be put to death. A n d you shall take no 
ransom from him that is fled to the cities of refuge" (D1^ 
lttfpD Ty 1 ?). T h e L X X translates verse 32 as follows: oi X ^ c o t f c 
XvTpa TOV <t>vyelv cts ir6\iv <f>vya$evTr)pi<tiv, which corresponds to the 
English translation of the Hebrew. Philo, however, in para­
phrasing Num. x x x v . 31-32, says: " T h e law forbids the ac­
ceptance of ransom money from a murderer deserving death, 
in order to mitigate his punishment or substitute banishment 
for death, for blood is purged with blood." 2 6 Colson on this 
point accurately remarks that the statement, "or substitute 
banishment for death," shows that Philo understood verse 32 
to refer to an intentional murderer, namely, that no ransom 
should be taken from the intentional murderer in order to 
substitute banishment for the death penalty. Colson suggests 

2 4 The Hebrew term m in is usually translated in the L X X by vSfios. 
^Praem., 55; see also Immut., 53. 
26 Spec. Leg., I l l , 150. 
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that Philo "wrongly" so understood the L X X . T h e fact 
is, however, that Philo's construction agrees with the Hebrew 
text as interpreted in Tannait ic sources. T h e Hebrew term 
DM6? was understood by the Sifre, not in the sense given in 
the L X X and the English translation "from him that is fled 
to the cities of refuge," but "that he may flee," meaning that 
no ransom may be taken from the intentional murderer in 
order for h im to flee to the cities of refuge. 2 7 Th i s Tannait ic 
interpretation is grammatically correct, for the term 015*7 is 
used in the Bible in this sense in Gen. x ix . 20. Hence, Philo's 
interpretation of Num. x x x v . 32 is in agreement with the He­
brew text as it was interpreted by the Palestinian school. 

3. T h e priestly legislation in Lev. x x i . 18 enumerates the 
following priests who are not allowed to approach the altar: 
a blind or a lame man or he who has anything maimed or 
anything too long (ynt?). In the L X X the word correspond­
ing to the Hebrew term is MTIITJTOS, meaning with a "split 
ear." Contrary to our expectation, Philo uses a Greek term 
which corresponds to the Hebrew y n t ? rather than to the 
Greek of the L X X . He writes: "It is ordained that the priest 
should be perfectly sound throughout, without any bodily 
deformity. N o part, that is, must be lacking or have been 
mutilated, nor on the other hand redundant (/JWJTC Kara 

7r\eova(Tfx6v) w h e t h e r 2 8 the excrescence be congenital or an 
aftergrowth due to disease." 2 9 There is no doubt that 
irXcovavnov is the literal translation of the Hebrew term yn tP . 3 0 

4. A similar instance in which Philo seems to follow the 
Hebrew, rather than the L X X , is his enumeration of the 
animals permitted as food. T h e law in Deut. x iv . 4-7 enu­
merates ten animals, while the L X X lists only eight. Philo, 
following the Hebrew text, gives ten. 3 1 

2 7Sifre Num. 161 nn»n PBJn DK .nw nn lt^pD vy Ditf IBIS inpn «•? 
inpn v n rfan pan in* *:K ymv. 

2 8 Philo's statement that the deformity, whether acquired or inherited, 
would still bar the priest from office agrees with the Sifre Emor on Lev. 
xxi. 18. 

29 Spec. Leg., I, 80. 
8 0 In his notes in the appendix Colson noticed that Philo does not follow 

the L X X . 
8 1 Spec. Leg., IV, 105. In this particular case it is quite possible that Philo 

had the same reading as that of Cod. AF, which closely follows the Hebrew. 



T H E T E R M I N O L O G Y OF T H E O R A L L A W 39 

5. In Lev. x ix . 28 we read: " Y e shall not make any cuttings 
in your flesh for the dead, nor imprint any marks upon you." 
W h e n Philo speaks about idolatrous worship he paraphrases 
this passage as follows: 
But some labor under madness carried to such an extravagant extent 
that they do not leave themselves any means to escape to repentance, 
but press to enter into bondage to the works of man and acknowledge 
it by indentures not written on pieces of parchment, but, as is the 
custom of slaves, branded on their bodies with red hot iron. And 
there they remain indelibly, for no lapse of time can make them fade. 8 2 

T h e L X X translates Lev. X I X . 28 by ypafifxara (TTLKTCL OV 7rot?J(T€T€, 

which means that you shall not make a written mark upon 
you. Philo understands this law to be a prohibition against 
an indelible imprint dedicated to an idol. Such an inter­
pretation could not have been deduced from the L X X . T h e 
Rabbis understood the Hebrew term JJpJJp used in this pas­
sage in the same sense as Philo, namely, an indelible imprint 
on the flesh for the sake of idol worship. 3 3 

6. In many places Philo gives one reason why the tribe 
of Levi merited the office of the priesthood. He writes: 
The nation has twelve tribes, but one out of these was selected on its 
special merits for the priestly office, a reward granted to them for 
their gallantry and godly zeal on the occasion when the multitude was 
seen to have fallen into sin through following the ill-judged judgment 
of some who persuaded them to emulate the foolishness of Egypt and 
the vainly imagined fables current in that land, attached to irrational 
animals and especially to bulls. For the men of this tribe at no bidding 
but their own made a wholesale slaughter of all the leaders of the 
delusion and thus carrying to the end their championship of piety were 
held to have done a truly religious deed.3 4 

Philo's allusion is undoubtedly to Exod. x x x n . 29: "Conse­
crate (IK'i'D) yourself today to the Lord, for every man hath 
been against his son and against his brother; that he may 
also bestow upon you a blessing this day." T h e Hebrew 
term IN^D literally means "fil l" but is often used in the Bible 

32 Spec. Leg., I, 58. 
3 3 See Tosefta Mak. 4, 15, iy 3"n vfi ypypn mnD'ff nun 

D"13J? DP liftoff. See also Mak. 21a. Philo's phrase, "as the custom of slaves," 
is also found in Maimonides, Mishneh Torah, " 'Abodah Zarah," 12, 11 tftlZ 
rv? 1130 iny. 

34 Spec. Leg., I, 79. 
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in the metaphorical sense of "consecrate." T h e L X X trans­
lates the Hebrew term W?D by cVA^/owo-arc, which does not 
suggest any notion of consecration. T h u s Philo's interpreta­
tion seems to have been based upon the Hebrew reading. 
As a matter of fact, his words are found verbatim in Rashi. 
O n the phrase "consecrate yourself" Rashi says: "As a reward 
for your kil l ing them you will be consecrated to be priests 
to God." 3 5 A l l this shows that the Rabbis, like Philo, have 
understood the passage to contain a promise of the priesthood 
to the tribe of Levi for slaughtering the worshippers of the 
Golden Calf. Had not Philo known the Hebrew text and 
its traditional interpretation he could not have written this 
passage. 

7. T h e law in Deut. X X I I . 13-18 states that if a man is 
found by court falsely to have accused his wife of antenuptial 
unchastity, "the elders of that city shall take the man and 
chastise h im" ( ims V1DVI). T h e Hebrew term yasser in this 
passage was understood by the Palestinian Rabbis to mean 
punishment by stripes. 3 6 T h e L X X , however, translates the 
Hebrew by TTCUOWOVO-IV avrov. T h e Greek term primarily means 
"instruct" or "correct." Philo says that the offender is pun­
ished by bodily degradation in the form of stripes (&ct irXrry&v 

rot crw/iara) . 3 7 Philo could hardly have based this interpreta­
tion upon the reading of the L X X . It is identical with the 
common Palestinian construction of this verse. 

8. According to the law of Lev. xxv , no property can be 
sold for a longer period than fifty years. T h e law commands 
(xxv. 16) "according to the multitude of years thou shalt 
increase the price thereof, and according to the fewness of 
years thou shalt diminish the price of it; for the number of 
crops doth he sell unto thee, and the land shall not be sold 
into perpetuity." 3 8 T h e Bible forbids permanent ownership 

^Dipo1? Diana mTV? lsjnnn m nmn Dm* oumnn nm. A reference in 
the printed texts of Rashi to Zeb. 115a for this tradition is a mistake, 
for no such statement is found there. With the exception of Philo and 
Rashi, I am ignorant of any other Jewish source where such a tradition 
appears. Yet Rashi's phraseology appears to be a Midrashic quotation. 

3 8 Sifre Deut. 238. 
87 Spec. Leg., I l l , 82. 
8 8 Lev. xxv. 15. 
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8 9 Git. 48a. 
4 0Jer. Tal. Git. 46b. 

4 1 Spec. Leg., II, 113. 
4 2 Vita M., II, 114. 

of property by the purchaser, but does not state who is the 
owner of the property while it is sold. In Palestinian legal 
terminology the purchaser of the property enjoys the "owner­
ship of fruits" (fllTfi I^P)» while the original vendor main­
tains the ownership of "real property" (qian pap). 8 9 Hence, 
the purchaser is forbidden to do any damages or make changes 
in the real property, since it does not belong to h im. 4 0 In 
paraphrasing this law Philo uses, not the terminology of the 
L X X , but that of the Rabbis. He writes: " D o not pay the 
price, he says, of 'complete ownership' but for a fixed num­
ber of years and a lower limit than fifty." For the sale should 
represent not real property (KTrjfmTwv) but "fruits" (Kapirw).41 

T h e Greek terms of Philo which are not found in the L X X 
seem like a literal translation of the terms used by the Pales­
tinian Rabbis. 

9. In describing the High Priest's vestments, Philo makes 
the following comment: " A piece of gold plate, too, was 
wrought into the form of a crown with four incisions, showing 
the name which only those whose ears and tongues are puri­
fied may hear or speak in the holy place, and no other person 
nor in any other place." 4 2 Thus , according to Philo, the 
tetragrammaton was inscribed on the golden plate. His 
source for this statement is Exod. x x v m . 36, "engrave upon 
it, like the engraving of a signet: Holy to the Lord." T h e 
L X X translates the Hebrew phrase, "Holy to the Lord," by 

T h e L X X , following the oral tradition (Kere), 
uses the word *vpio? in translating the tetragrammaton of the 
Hebrew text. T h e English translations following the L X X 
translate it by "Lord." Hence, Philo's statement that the 
tetragrammaton was inscribed on the gold plate shows that 
he knew of the Hebrew term, represented in the L X X by 
KVpLOS. 

There is, however, the following difficulty: Even if Phi lo 
knew that Kvpio* of the L X X represents the tetragrammaton 
of the Hebrew, the phrase, "Holy to the Lord," does not assert 
more than that the thing engraved on the golden plate is 
holy to the Lord, but not the "sacred name of the tetragram-
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maton." Th i s tradition of Philo is also found in Josephus, 4 3 

Origen, and Bar Hebraeus. 4 4 Colson therefore raises the 
question: 

Is it a Rabbinic tradition? The German translators, generally well 
versed in such Parallels, quote nothing from this source. The question 
suggests itself, "Did Josephus also merely follow Philo?" If so, though 
it is not given among Cohn's examples of coincidence between the 
two, it is the strongest evidence I have yet seen of Josephus's use of 
his predecessors.45 

Josephus, in my opinion, never saw the works of Philo nor 
would he, a priest by birth, need any information from Philo 
concerning the priestly vestments, but it would appear that 
both Josephus and Philo based their statement on the com­
mon Palestinian interpretation of the Hebrew phrase, "Holy 
to the Lord." According to Tannait ic tradition, the golden 
plate had engraved upon it the tetragrammaton without any 
prefix, 4 6 but under the tetragrammaton was engraved the 
word "Holy ," the term "Holy" presumably referring to 
the tetragrammaton. 4 7 Th i s tradition was accepted against the 
testimony of R. Eleazar b. Jose, a Tanna of the second cen­
tury, who testified that on his visit to Rome he saw the golden 
plate which Ti tus had carried away from Jerusalem and that 
upon it was engraved the phrase, "Holy to the L o r d . " 4 8 

Hence the passage in Philo shows that he disregarded the 
reading of the L X X and followed a Palestinian interpretation 
of the Hebrew text. 

T h e other statement of Philo that only those whose ears 
and tongues are pure may hear or speak the tetragrammaton 
and only in the Temple is also fully in agreement with Tan­
naitic tradition. T h e Mishnah says that in the Temple the 
priests pronounced the name as it was written, but in the 
provinces a substitute was used. 4 9 According to a Palestinian 

43 Bell. Jud., 5, 235. 
4 4 See Thackeray's note to Bell. Jud., 5, 235. 
^Appendix to Vita M., II, 114. 
4 6 Shab. 63b. 
4 7 See Jer. Tal. Yoma 41c: i t o t 'Vinp T?»3 Jtyttto Off IB&to ttHip. 
4 8 Suk. 5a. 
4 9 Sot. 7, 6. 
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tradition, when laxity in religious observance became preva­
lent, the High Priest pronounced the tetragrammaton in a 
low voice, lest the name may be heard by those who are 
unworthy to hear i t . 5 0 

10. Concerning the responsibility of the owner of an 
injurious beast, Philo makes the following comment: 

If the owner of the animal knowing that it is savage and wild has not 
tied it up (wre Karadrjari) nor kept it under guard (MTC KaraKXetaas 

QVX&TTV) or if he has information from others that it is not manageable, 
he must be held guilty as responsible for the death by allowing it to 
range at large.6 1 

Philo's statement that either tying up or keeping the beast 
under guard frees the owner from all obligation is based upon 
the biblical phrase, "and he has not kept it in" (inDtt" Kfy 
T h e L X X translates the Hebrew phrase inDtt" by firj a<j>avicrrj, 
meaning "removed" or "kept him out of the way." Heine­
mann has noticed that here Philo is nearer to the Hebrew. 
It appears also that his interpretation of this phrase is the 
same as that of the Palestinian Rabbis. According to the 
Mishnah, if a man brought his flock into a fold and shut it 
in properly and it nevertheless came out and caused damages, 
he is not culpable. 5 2 Th i s part of the Mishnah corresponds 
to Philo's term KaraS^. T h e other statement in the Mishnah 
is that if the owner delivered the animal to a guardian, the 
owner is freed from all obligation. 5 3 Th i s Halakah corre­
sponds to Philo's phrase KaTaKAciVas <f>v\dTTrj. Philo's interpreta­
tion, therefore, reflects the Hebrew text as it was commonly 
interpreted in Palestine. 

1 1 . T h e law in Exod. x x i . 20 states, "If a man smite his 
bondman, or his bondwoman with a rod and he die under his 
hand, he shall surely be punished." T h e Hebrew phrase 
Dpr> Dpi is translated in the L X X by iKSucqOrjaerai, which may 
mean either "he shall be condemned by justice" or, as the 
English translation of the Hebrew phrase reads, "he shall 
surely be punished." T h e Palestinian Rabbis understood the 

"Jer. Tal . Yoma 40b. 
6 1 Spec. Leg., I l l , 145. 
5 2 B. fc. 6, 1. 
5 8 B. 4, 9. 
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"Mekil ta Mishpatim (Exod. xxi. 20). 
**Spec. Leg., I l l , 141. 
8 6 Deut. xxi. 14. 

"Sifre Num. 214. 
68 Spec. Leg., IV, 115. 
69 Spec. Leg., I, 170. 

Hebrew term Dpi, which literally means "revenge," to mean 
death, and the Hebrew phrase Dpi1* Dpi is translated "he shall 
surely die." In support of their theory that Dpi in the Bible 
means death, the Rabbis quoted Lev. xxv i . 25: "And I wil l 
bring a sword upon you that shall execute the vengeance of 
the covenant" (Dpi HDpi) . 5 4 T h e Greek term of the L X X 
does not suggest such an interpretation. In paraphrasing the 
law of Exod. x x i . 20, Philo uses in place of the Greek phrase 
of the L X X iK8iKr)0jareTai, the term fli/flowa),55 meaning "let h im 
die," which is an agreement with the Palestinian interpreta­
tion of the Hebrew word Dpi. 

12. In Deut. x x i . 1 1 - 1 4 , h * s stated that if a man takes a 
captive woman with the intention of marrying her, he must 
keep her in his house for a month, but if afterward he changes 
his mind, the law forbids the captor to "sell her at all for 
money, thou shalt not deal with her as a slave." 5 6 (noynn fcft 

T h e Palestinian Rabbis , 5 7 Saadia, Rashi, and Kimhi , 
like the modern English translators, understand the Hebrew 
term i c y to be of the same meaning as *DJ?. T h e L X X trans­
lates the Hebrew term by d^crcw, meaning "to set aside" 
or "disregard." Philo follows the Hebrew text instead of the 
L X X . He says: "For he (Moses) commands him in such a 
case not to sell her, nor to retain her any longer as a slave" 

13. T h e law in N u m . xxvn i . 3 and 6 orders that two sacri­
fices should be offered daily for a "continual burnt-offering" 
(TDH nfty and T D H nfty). In the L X X the Hebrew nfty 
T D H is translated by OAOKCWTWO-IV eVSeAexws, and the Hebrew nf ty 
T D n by 6\oKavT<ofia ivSekexto-fiov. Philo, however, refers to the 
daily sacrifice simply as cvSeAc'xeta.5 9 His use of the simple sub­
stantive "continuity" as a description of what the Hebrew 
Bible, as well as the L X X , calls a "continual burnt-offering" 
can be explained only as reflecting the Tannait ic use of the 
simple substantive Tamid as a description of the daily sacrifice. 

14. T h e law in Lev. x ix . 33-34 says: " A n d if a stranger 
sojourn with thee in your land ye shall not do him wrong. 
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^'Arak. 29a. 
6 1 ' A . Zar. 65a; Pes. 21a. 
6 2 See Jer. Tal. Yeb. 8d. 

T h e stranger that sojourneth with you shall be unto you 
as the home-born among you." T h e L X X translates the 
Hebrew term U either by irporfkvTos or by or by irdpoucos. 

T h e signification of the term proselyte as a religious convert 
is not suggested by the L X X , for even the phrase, "ye were 
strangers in the land of Egypt," is translated by irpo(rq\vToi 

kyevfjOriTt. T h e unanimous interpretation of the Tannai t ic 
scholars is that the Hebrew term ger means a religious con­
vert, but the Rabbis spoke of two types of converts: one 
called ger toshab, that is, a person who renounced his poly­
theistic religion and embraced monotheism, but did not 
accept the observance of the ritual law; the other called ger 
zedek, one who became a full-fledged convert into Judaism. 

According to Simeon b . Eleazar, a Tanna of the later part 
of the second century, the semi-converts were accepted only 
during the time when the Jubilee was in existence, 6 0 but this 
restriction may merely reflect the Jewish reaction against 
Christianity, which required from its converts only the re­
nunciation of polytheism. T h e Rabbis who lived in the 
second and third centuries C.E. seem to have taken an un­
sympathetic attitude towards semiproselytes. 6 1 Ye t some in­
dividuals demanded that such a proselyte should receive 
full protection. 6 2 It is highly probable that while semi­
proselytes were rare among the Jews in the Christian period, 
in the pre-Christian period such converts were accepted 
wholeheartedly. 

These two types of proselytes were known to Philo, and 
though, as already admitted, the term wpoarjXvros of the L X X 
does not suggest any religious convert, still, l ike the Pales­
tinian Rabbis, he understood the Hebrew term ger to mean 
a full or semiconvert to Judaism. Commenting on Lev. x i x . 
33-34, he says: 

All who spurn idle fables and embrace truth in its purity, whether 
they have been such from the first or through conversion to the better 
side have reached that higher state, obtained his approval, the former 
because they were not false to the nobility of their birth, the latter 
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because their judgement led them to make the passage of piety. These 
last he calls "proselytes" or newly joined because they have joined the 
new and godly constitution (icatvfj Kal 4>i\o0e^ iro\irela). Thus, while giving 
equal rank to all incomers with all the privileges which he gives to 
the native-born, he exhorts the old nobility to honor them not only with 
marks of respect but with special friendship and with more than ordinary 
good-will and surely there is a good reason for this; they have left, he says, 
their country, their kinsfolk and their friends for the sake of virtue and 
the observance of divine law (6o-t6r^ra). Let them not be denied another 
citizenship or other ties of family (OIKCIWP) and friendship.68 

Hence, to Philo, Trpoo^Avros does not mean a newcomer to a 
country, but a religious convert. T h e fact, however, that Phi lo 
treats a Jew by birth and a proselyte alike, characterizing the 
latter as one who accepted the godly constitution and observ­
ance of the divine law and offering him family ties with Jews 
by birth, makes it highly probable that by irpovrfXvTo? Phi lo 
does not mean a semiconvert who embraced monotheism. He 
means, rather, a full convert to Judaism, which in his view 
consists of three things: (1) citizenship; (2) the observance of 
the same law; ( 3 ) the belief in one G o d . 6 4 

G. F. Moore accurately remarks: 
An examination of all the passages in Philo shows conclusively that 
vpoariXvTos and its synonyms designate a man who has not merely em­
braced the monotheistic theology of Judaism, but has addicted himself 
to the Jewish ordinances and customs, and in so doing severed himself 
from his people, friends and kinsmen.65 

There is, however, another passage where Philo, again dis­
cussing this law in Lev. x ix . 3 3 - 3 4 , gives a different definition 
of the term TT/OOO^AVTOS. T ak ing for his topic of discussion the 
phrase "for ye were strangers in the land of Egypt," he says: 

He shows most evidently that he is a proselyte, inasmuch as he is not 
circumcised in the flesh of his foreskin, but in the pleasures and appe­
tites, and all other passions of the soul; for the Hebrew race was not 
circumcised in Egypt. . . . On this account Moses adds "For you know 
the soul of a proselyte." Now what is the mind of a proselyte? A for­
saking of the opinions of the worshippers of many gods and a union with 
those who honor one God, the Father of the universe. In the second 
place, some people call foreigners also proselytes and those are strangers 

63 Spec. Leg., I, 51 . 
"Spec. Leg., IV, 159. 
65 Judaism, I, 328. 
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w h o have come over to the truth in the same manner with those w h o 
have been sojourners in Egypt; for the one are strangers newly arrived in 
the country, but the last are strangers also to the customs and laws, bu t 
the c o m m o n name of proselyte is given to bo th alike. 6 6 

What Philo says here is this: T h e term irpocrr)\vTo<5 may mean a 
foreigner in the literal sense of the word and a foreigner in 
the religious sense. T h e Jews were proselytes in Egypt in a 
double sense. First, they lived in a strange land; second, 
they were uncircumcised. Hence, the uncircumcised pagan 
who has forsaken his polytheistic belief and embraced mono­
theism is also a religious proselyte or stranger, because, like 
the Egyptian Jews, the laws and customs are strange to him. 
Lev. x ix . 33-34 deals with a religious proselyte. Th i s passage 
in Philo suggests that he did not require of proselytes cir­
cumcision and observance of the law, but only the belief 
in a monotheistic deity. He does not, however, consider them 
full-fledged Jews; he rather puts them in the same status with 
the Jews who lived in Egypt. Th i s type of proselyte corre­
sponds to the ger toshab, namely, a semiconvert who has 
only embraced monotheism but has remained a stranger to 
the laws and customs of the Jews. 

T h e fact that Philo characterizes the non-observing prose­
lytes as "the uncircumcised , , suggests strongly that those who 
accepted Judaism in the full sense of the term were initiated 
by the rite of circumcision. Paul's advice to his pagan con­
verts against circumcision, on the grounds that if they accept 
it they wil l have to observe all the commandments, also shows 
that it was considered the official rite of initiation into Juda­
ism. 6 7 In Tannait ic sources we hardly find a unanimous 
opinion about the rite of conversion. R . Eliezer b. Hyrcanus 
considered circumcision the main act of conversion, while 
R. Joshua said that baptism is sufficient. 6 8 Hellenistic sources 
make not the slightest reference to baptism. Hence, Philo 
knew of two types of proselytes: (1) those who accepted 
Judaism with all its obligations (such proselytes seem to 

6 6 Mangey (1742), II, 677; Moore (Judaism, I, 328, n. 1) misunderstood 
this passage in Philo. 

0 7Galatians v. 3, "I warn every man that gets himself circumcised that he 
is under obligation to fulfill the whole law." 

^ Y e b . 46a. 
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have become Jews by the rite of circumcision); and (2) those 
who embraced the monotheistic belief in God but remained 
strangers to the customs and law of the Jews. Such converts 
Phi lo calls uncircumcised proselytes. These deductions he 
could not have made from the term irpoa-qXyros used by the 
L X X , but he must have been acquainted with the Palestinian 
explanation of the Hebrew term * U . In this instance we have 
no evidence of Philo's knowledge of Hebrew, but only of his 
acquaintance with the terminology and interpretation of 
the oral law. 



C H A P T E R I I I 

T H E T E M P L E R I T U A L 

PHILO'S treatise De Victimis is entirely devoted to the laws 
of sacrifices and to the Temple service in general. It is 
through his discussion of the ritual law that we may learn 
more accurately whether or not he was acquainted with the 
Oral Law, since some parallels to Palestinian Halakah, with 
reference to civil law, may also be found in Roman and 
Greek jurisprudence. Even if we find a parallel in the 
Halakah to the view held by Philo, it is often difficult to 
determine whether he drew it from Jewish or non-Jewish 
sources. The re is no doubt, however, that the Jews developed 
a unique system of Temple ritual whose principles were 
quite foreign to the pagan world, and our main problem 
is to determine whether Philo was acquainted with the laws 
o f sacrifices as interpreted in Tannait ic Halakah, or whether 
he only repeats the biblical text with some philosophical 
interpretation of his own. 

Philo begins his book on sacrifices with an explanation of 
the law which limits the animals fit for sacrifices only to oxen, 
sheep, and goats. He believes that these animals were desig­
nated by the law chiefly because they are the most gentle 
and manageable of all irrational creatures. T h e y can easily 
be driven by a child, and at the same time they are the most 
useful for human necessities. 1 In rabbinic literature there are 
parallels to Philo's explanation. T h e common explanation 
given in most of the Midrashim is that the three animals 
which the law enumerates as fit for sacrifices are not pursuers 
after the blood of other animals. T h e y are the hunted, and 
God commanded that sacrifices should be offered only from 
among the nonpredatory animals, in order to teach mankind 
that He is always on the side of the pursued. 2 Another reason 

xSpec. Leg., I, 163. 
a Midrash Tanhuma Emor 12; Pesikta Rabbati 172 ff. The same ex­

planation is found verbatim in Ps. Arist., 145: "With respect to the forbidden 
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winged creatures thou wilt find that they are wild and carnivorous, and with 
the strength that is theirs they oppress the rest of their kind and gain their 
food by cruelly preying upon the aforesaid tame creatures. And not only 
this, but they carry off also lambs and kids, and injure men, both dead and 
living. By these creatures, then, which he named unclean, Moses estab­
lished a sign that those for whom the legislation was ordained should prac­
tice righteousness in their hearts and oppress no one in reliance on their 
own strength." The same reason is given in Ps. Arist., 170. 

3 Midrash Tanbuma Emor 13. 4 Sifra Wayyikra 3 (1, 3 ) . 
"Tosefta Pes. 5, 5; compare the Tosefta with the Sifra Wayyikra 3 (1, 3 ) . 
B Pes. 96a; see also the Scholion to Megilat Ta'anit, 1. 
7 Ket. 106a; see also Heinemann, Philons Bildung, pp . 28 if. 
8 See Hull. 3, 1. 

given is that He did not wish to trouble men to search for 
animals in the fields and mountains, but preferred that they 
take for sacrifices tame ones fed at the cr ib. 3 

T h e biblical law also stipulates that the three animals fit 
for sacrifices must be "without blemish/ ' Philo tells us how 
they were examined before they were sacrificed and what con­
stituted a "blemish" according to biblical law. T h e accuracy 
of his information may be better appreciated if one is ac­
quainted with the Tannait ic interpretation of this law. In 
rabbinic literature many principles were derived in inter­
preting the phrase "without blemish." Among them was the 
stipulation that animals with external mutilation were defi­
nitely unacceptable and that, to avoid the risk of hidden 
defect, all the animals had to be examined before any sacrifice.4 

According to some Tannait ic scholars, if the daily sacrifices 
were offered first without having been examined, they were 
considered defiled even though it was found afterward that 
the animals were fit.5 T h e biblical law in Exod. xn . 3-7 
that the Paschal lamb must be set aside four days before 
Passover was also interpreted in the Halakah as a way of 
insuring against any physical defect. 6 For this work special 
men were employed, and their wages were paid from the 
treasury of the Temple . 7 A l l these Tannait ic principles are 
the result of one Mishnaic law. In Lev. x x n . 8 a terefah is 
forbidden for food. Literally the term means "torn beast." 
In Tannait ic terminology terefah is also applied to an animal 
that has received such a serious injury, it could not continue 
to live for another twelve months, 8 or to one that suffered 
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from any other internal defects. 9 Such animals were also 
forbidden to be offered as sacrifices. A criticism against offer­
ing such beasts is echoed in the words of Malachi: " A n d 
when you offer the lame and the sick, it is no evil!" 1 0 In 
order to prevent the demoralization of the Temple sacrifices, 
special veterinarians were appointed to examine every beast 
before it was offered as a sacrifice. T h e T a l m u d also relates 
that invisible defects were considered a "blemish" in the 
Jewish cult but not among the pagans. 1 1 Th i s might also be a 
reason why every animal was carefully scrutinized before it 
was offered as a sacrifice. These Tannait ic traditions are 
reflected in Philo's words: 

A n d the victims must b e whole and entire, without any blemish o n 
any part o f their bodies, perfect in every part, and without spot o r 
defect o f any kind. A t all events, so great is the caution used with re­
spect no t on ly to those w h o offer the sacrifices, but also to the victims 
which are offered, that the most eminent o f priests (doKiiiwraToi TQV Upiuv) 
are carefully selected to examine whether the animals have any blem­
ishes o r not , and to scrutinize them from head to foot (dirb K€<f>a\rjs &xPl 

TTod&v), examining no t on ly those parts which are easily visible (Baa re 
i/Kpavij) bu t also all those parts which are h idden (airoKeicpvTrTai), such 
as the belly and the thighs, lest any slight imperfection should escape 
not ice . 1 2 

In another place Philo is even more explicit: 
T a k e care that the vict im which thou bringest to the altar is perfect and 
without any blemish, selected f rom many o n account o f its excellency, 
by the uncorrupted judgments o f priests, and by their most acute sight, 
and by their continual practice which is exercised in the faultless exami­
nat ion o f faultless victims. 1 3 

His statement that the sacrifices are examined by the "most 
eminent" priests is an exaggeration, but the two passages as a 
whole are undoubtedly based on the Tannait ic Halakah to 
which we have referred. 

After Philo finishes his discussion of the laws which regu­
late the animals fit for sacrifices, he explains the purpose and 
the laws of the daily Temple sacrifices and of those offered 
by individuals. 

9 T e m . 6, 1. 1 2 Spec. Leg., I, 166. 
1 0 1 . 8. 1 3 Spec. Leg., I, 259. 
u G i t . 56a. 
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T h e Bible enumerates four kinds of sacrifices which are to 
be offered by individuals on certain occasions: (1) the Olah 
(n^lJJ), which is commonly translated "whole burnt offering"; 
(2) the Shelamim (D^W), usually given as "peace offering"; 
(3) the Hatat (n«tan), "sin offering"; (4) the Todah (min) , 
translated either "thank offering" or "praise offering." T h e 
translation of Shelamim by "peace offering," which means 
that it is derived from the word Dftff, is hardly correct. T h e 
plural of Dtfff is not U**tf?W but D^DttIP. Shelamim is rather 
the plural of D^tP, which means "thank offering." Josephus 
accurately translates Shelamim by x^p^vp'10^ ftwnos.14 T h e 
L X X , however, renders Shelamim by atorrjpiov, which may 
mean either "safety" or "peace offering," 1 5 and Todah is 
translated by cuiwceos, which means "praise offering." Neither 
the Bible nor the L X X explains the purpose or occasions of 
each of these four sacrifices. Philo, however, makes reference 
to a number of traditions regarding them, and we may now 
turn to these to determine how much of his explanation is 
based upon Palestinian traditions. 

Philo considers first the daily sacrifices, and his discussion 
is significant, because one of the controversies between the 
Sadducees and Pharisees had reference to the nature of the 
Tamid . In Exod. x x i x . 38-39, we read: " N o w this is that 
which thou shalt offer upon the altar; two lambs of the first 
year day by day continually. T h e one lamb thou shalt offer 
in the morning and the other lamb thou shalt offer at dusk." 
T h e Bible does not state whether the daily sacrifices were 
private sacrifices provided by individuals, or public sacrifices 
provided at the public expense. T h e Sadducees maintained 
that they were private, while the Pharisees held that they were 
publ ic . 1 6 Josephus, following the Pharisaic Halakah, says: 
" T h e law ordains that at the public expense a lamb of a 
year old shall be slain daily, both at the opening and close 
of the day." 1 7 W e have no record in Ta lmudic literature 

"Ant., 3, 9, 2. 
1 5 The Tannaim seem, like the L X X , to have understood Shelamim to 

mean a peace offering. The Sfra Wayyikra 16 says mto «m» D'B'W »»10Pl to 
Eftiy"?. See also Zeb. 98b U ' K K*nB m*N «i20 Kin Dl^tP KinttO. 

1 6 Scholion to Megilat Ta'anit 1, 1; Men. 65a. 
17 Ant., 3, 10, 1. 
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^Midrash Tanhuma Pinhas 12. 
1 9 Pesikta Rabbati 84a. 

9 0 See Moore, Judaism, I, 251. 
2 1 Sot. 14, 11 . 

which sheds more light on the nature of this controversy. 
Since the text in Exodus and Numbers may be interpreted 
either way, the Sadducees certainly did not derive their point 
of view from the literal statement of the Bible. 

It is highly probable that the Sadducees and the Pharisees 
disagreed not only about the expense of the daily sacrifice, 
but about the basic rite of the cult. According to the Phari­
sees, the daily sacrifices were considered atoning ceremonies 
for the whole people. In various Tannait ic sources it is said 
that never had there been a transgressor in Jerusalem during 
the existence of the Temple , for the first T a m i d (the technical 
term for the daily sacrifices), performed in the morning, 
atoned for the sins committed at night, and the second Tamid , 
carried out in the evening, atoned for the sins committed dur­
ing the day. 1 8 T h e conservative Shammaites said that the 
T a m i d sacrifices merely "subdued" the sins of the Israelites; 
the Hillelites believed that the T a m i d washed off the sins; and 
Ben Azzai held that after the T a m i d was offered, everyone 
became as free from sin as a child a day o ld . 1 9 A l l played on 
the words of the biblical verse, but their interpretations are 
evidence of the fact that the T a m i d was considered the sacra 
publica,20 an atoning sacrifice for the nation as a whole. So 
much was it associated with the symbol of the Jewish cult 
that, according to the Tosefta, after the destruction of the 
Temple many Pharisees abstained from eating meat and 
drinking wine, because the Tamid , the symbol of atonement, 
was no longer offered on the altar. 2 1 

W e may easily realize that the priests, whose income de­
pended largely on the sacrifices, could hardly have favored 
the Pharisaic conception, for once we assume that the lambs 
offered daily were a sufficient atonement for the sins com­
mitted, there was no longer a deep urge in every person to 
offer thanksgiving or sin offerings. T h e Sadducees, who 
belonged to the aristocratic priesthood, maintained that the 
Jewish cult does not contain a daily atoning or thanksgiving 
sacrifice for the nation as a whole and that the T a m i d is a 
sacrifice offered by individuals. T h u s the opposition of the 
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Sadducees to the Pharisaic definition of the T a m i d was an 
outgrowth of their social position in Palestine. 

Philo does not say at whose expense the daily sacrifices 
were offered or whether they were primarily atoning sacri­
fices, but his description of them shows that he sided with 
the Pharisees in regarding them as offered for the whole 
people: 

It is commanded that every day the priests should sacrifice two lambs, 
o n e at the dawn o f the day and the other in the evening; each time 
o n account o f thankfulness. O n e for the kindness o f the day, and the 
other for the g o o d deeds o f the night which G o d is incessantly and 
uninterruptedly pour ing u p o n the race o f men . 2 2 

He reveals a difference, however, between himself and the 
Pharisees: the T a m i d is to him a thanksgiving sacrifice, 
rather than an entirely atoning one. 

T h e Bible also includes in the daily sacrifice the burning 
of incense, but does not state the exact time when this offer­
ing is brought. Philo gives it explicitly: "Moreover, the most 
fragrant of all incenses is offered up twice every day in the 
fire, being burnt within the veil, before (Trpo) the morning 
sacrifice and after (fiera) the evening sacrifice." 2 3 T h e T o -
sefta also states that in the morning the incense was offered 
first and then the Tamid , while in the evening the T a m i d 
was offered before the incense. 2 4 

It is rather interesting to notice the distinction Philo 
makes between the sprinkling of blood of the T a m i d sacri­
fice and the offering of incense. T h e latter he regards as the 
symbol of thankfulness for the national spirit, while he con­
siders the sacrifice of blood as manifesting our own gratitude, 
because we are composed of blood (Wep rjimv T W c W / u o v ) . 2 5 

A parallel to Philo's comments is found in the words of 
R. Simeon b. Yohai , who says that the law required the 
sprinkling of the blood when the daily sacrifices are offered 
in order that it may atone for the sins of men, who are made 

22 Spec. Leg.y I, 169: rbv 8' virkp rdv VVKTUJP evepyeai&p, a$ diravartos Kal 
a8ia<TT&T(as b debs T$ yivei r<av dvOptairwv x°PVye^' 

of b lood. 2 6 

2 3 Spec. Leg., I, 171. 
25 Spec. Leg., I, 171. 

2 4 Tosefta Pes, 4, 2. 
^Pesikta Rabbati 174b. 
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1. T H E BURNT OFFERING 

Philo considers the burnt offering the most important 
and the highest type of sacrifice. According to him, it is 
made neither as an atonement for sins committed, nor as a 
token of gratitude for the benefits bestowed by God upon 
the sacrificer. It is directed solely at honoring G o d . 2 7 Th i s 
statement agrees with his general theology that the man 
most acceptable to God is one who honors H i m for His 
own sake, neither hoping to win blessings nor expecting to 
obtain remission of sins. 2 8 T h e burnt offering in his view 
is not, therefore, essentially an atoning sacrifice. Even more 
striking is his statement that the laying of the hands on 
the head of the burnt sacrifice is not, as in the sin offering, 
for confession of sins committed. Philo enumerates various 
crimes which the sacrificer ought to deny by words of his 
mouth or in his heart that he had ever committed. T h e 
hands that offer the sacrifice of the burnt offering ought never 
to have accepted a gift for an unjust cause ( owe owpov eV' CSUOK 
e\aj3ov), or committed robbery (c£ apwayrj's), or shed innocent 
blood, or injured anybody (ov rpavfia).29 Let us now see 
whether or not Tannait ic literature offers any parallels to 
Philo's view of the purpose of the burnt offering. 

Tannait ic literature reveals many disagreements regarding 
the purpose of this sacrifice. R. Jose, the Galilean, says that 
it atoned in case one forgot to leave the sheaf of corn in his 
field, a sin which the sacrificer had to confess when he laid 
his hands on the sacrifice. R . Akiba regards it as atonement 
for the violation of the biblical commands for which no 
penalties by court were provided, 3 0 while others held that it 
atoned for sinful intentions. 3 1 Contrary to the view held 

*Spec. Leg., I, 197. 
28 Abr., 128. The idea is also found in rabbinic literature. Some Rabbis, 

of the opinion that the praise offering was brought for the sole purpose of 
honoring God, said: i t y nn*nn 1? rrnpn ION .Darin «s n m w minn 
'anna* rmn ran i n io« .numprt. (Midrash Tanbuma ?aw 9). 

""Spec. Leg., I, 204. Professor Goodenough has brought to my attention 
the fact that Philo's words recall the negative confessions found in the Book 
of the Dead. Whether Philo could have been influenced by such a source is 
hard to determine. 

8 0 Tosefta Men. io, 12. 3 1 Midrash Tanhuma Zaw 9. 
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by Philo, these sources imply that the burnt offering was 
primarily an atoning sacrifice followed by a confession of sin. 

There are, however, other Tannait ic sources which seem 
to agree with Philo. T h e Mishnah says: 

W h a t is more holy than aiivAher precedes that other. T h e b l o o d o f the 
sin-offering precedes the b l o o d of the burnt offering since it [ the former] 
makes atonement; the parts o f the burnt-offering precede the sacrificial 
port ions o f the sin-offering since they are given wholly to the fire. 8 2 

T h e Mishnah suggests that as the burnt offering was not 
an atoning sacrifice, the blood of the sin offering was sprinkled 
first. O n this account the T a l m u d calls the burnt offering a 
gift (jnn = 8<o/ooi/) to God and, as explicitly stated by R. Simeon 
Yohai , the sacrifice was offered only after the sins were atoned 
by repentance and a sin offering. 3 3 T h e Tosefta also relates 
that once a pious man forgot a sheaf of corn in his field and, 
in accordance with the law in Deut. xxiv . 19, he left it for 
the poor. He felt so happy to have fulfilled this biblical law 
that he told his son to offer one bull as a thanksgiving sacri­
fice, a second as a burnt offering, and a third as a peace offer­
ing . 3 4 Th i s story shows that a burnt offering, like a peace 
offering, was not considered an atoning sacrifice. In Midrash 
Tanhumah we find a statement paralleling Philo's that the 
burnt offering is acceptable to God only if the hands of the 
sacrificer have never participated in robbery. Only one who 
has "clean hands and a pure heart'' can offer the burnt sacri­
fice. 3 5 As a rule, sacrifices were accepted even from trans­
gressors, but the Midrash and Philo suggest that before 
making a burnt offering, one must be certain of never 
having committed any serious crime. 

It may be doubted whether, despite the ideal of the Jewish 
cult, such rigid regulations were applied in practice. Thus , 
the source which we have just quoted shows that Philo is 
correct in saying that the burnt offering is brought only for 
the sake of honoring God, not for the sake of atonement. 
When therefore one lays his hands on the head of the sacri-

8 2 Z e b . 10, 2. 
^ Z e b . 7b. 
8 4 Pe'ah 3, 8. 
w ? a w 2 t>?jin ID T B D npantw rrtnpo 0*0 rrtij; ntyo nn« inoitn. 
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fice he ought to feel certain in his heart that his hands have 
not participated in robbery or any other such serious offense. 
Only under such circumstances can one honor God. 

2. T H E SHELAMIM AND SIN OFFERING 

T h e Shelamim is called by Philo, as in the L X X , a sacri­
fice of preservation or of safety (O-C>T?J/OIOV), the purpose of 
which he explains as that of a thank offering for benefits 
received. 3 6 In this interpretation he agrees with the Hala-
kah, 3 7 but he goes beyond the purely individualistic view 
of the sacrifice, looking upon it as applying to mankind as a 
whole. Other comments of Philo on the Shelamim can be 
better understood if we are acquainted with similar com­
ments made by the Tannaim. T h e fact that the peace offering 
was eaten outside of the Temple and the sacrificer had the 
privilege of giving a part of his sacrifice to any person he 
wished, brought about a disagreement in Tannait ic literature 
as to whom the sacrifice belonged. R. Jose, the Galilean, said 
that the sacrificer is the real owner. T h e majority held that 
though the sacrificer had the privilege of sharing the offering 
with whomever he pleased, the sacrifice itself was Temple 
property. 3 8 Thus , the Mishnah says that if a man betroths 
a woman with his portion of the sacrifice, the engagement 
is not val id . 3 9 T h o u g h the priest and the sacrificer have the 
privilege of sharing their part with others, still neither of 
them is considered the real owner of the thing, which thus 
could not be called a gift from the man to the woman. T h e 
view held by the majority is the accepted Halakah. Philo 
also says that the sacrifice is not the property of the one who 
had offered it: 

T w o days on ly are al lowed for the use o f the preservation sacrifice, and 
no th ing is to b e left o n the third day . . . because it is fitting that the 
sacrifice should no t be stored u p for food , bu t should be free and o p e n 
to all w h o have need o f it, for the sacrifice is n o longer the property 
o f the person w h o has offered it (OHK4TL rov redvicoTos) bu t belongs to H i m 

to W h o m the vict im has been sacrificed. He , the benefactor, the bounti-

36 Spec. Leg., I, 197, 239. 
3 7 See note 1 5 . 
^Sifra Wayyikra 22 (Lev. v. 20); B. K. 12b. 
3 9 &id. 2, 8. 
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ful, W h o made the convivial company of those who carry out the 
sacrifices partners of the altar whose board they share. And he bids them 
not to think of themselves as the entertainers but as the stewards 
(iirlrpoirot) of the good cheer, not the hosts (otfx fcridropes). The Host is 
He to W h o m the material provided for the feast has come to belong. 4 0 

Philo summarizes in one paragraph the similarities and 
differences between the laws which regulate the offering of 
the Shelamim and the sin offering. According to him, three 
factors distinguish the sin offering from the sacrifice of preser­
vation, place, time, and the partakers: 
The parts of the sin offering which are placed upon the altar are the 
same as those of the sacrifice for preservation, namely the lobe of the 
liver, the fat, and the kidneys, for the man who repents is preserved or 
saved by escaping from the soul sickness which is more grievous than 
any which affects the body. But the conditions under which the other 
parts of the sacrifice are assigned to be eaten are different, and the dif­
ference consists in three points, in the place, in the time, and in those 
who partake of it. The place is the Temple; the time is one day in­
stead of two; and the persons who partake of it are the priests, but not 
the men who offer the sacrifices. The prohibition against carrying the 
sacrifice outside of the Temple is for the purpose that, if the man who 
repents has committed an offense previously, he may not now be made 
notorious by the ill-judgments and unbridled tongues of malicious and 
acrimonious persons, and blazed abroad as a subject for reproachful 
and censorious talk, but confined within the sacred precincts which 
have also been the places of purification.41 

T h e Bible says only that the sin offering belongs to the priest, 
but does not stipulate that it must be eaten in one day or that 
the sacrifice of preservation may be eaten outside of the 
Temple precincts. Josephus also says that the priest con­
sumes the sin offering on the day it is sacrificed, "for the law 
does not permit it to be left until the morrow." 4 2 These three 
distinctions between the Shelamim and the sin offering are to 
be found in the Halakah. T h e Mishnah says: " T h e Shelamim 
could be eaten anywhere in the city, by any man and cooked 
for food after any fashion during two days and one night." 4 3 

40 Spec. Leg., I, 220-21. Philo's words KOIVWVOV air4<pr)ve rod piofiod Kal 

dfioTpdire^ov TO avfiirocriov T&V TTJP Ovaiav eiriTekovvrtav are the same as the 
words of the Rabbis in Kid. 52b 13T Np miM \Vhm IDT Hp O. 

4 1 Spec. Leg., I, 240-41. 
vlAnt., 3, 7, 4. 
4 3 Z e b . 5, 7. 
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With regard to the sin offering, as distinguished from the 
Shelamim, the Sifra states that the former, unlike the latter, 
is eaten only on the same day that it is sacrificed. 4 4 A parallel 
to Philo's explanation that the sin offering is to remain in 
the Temple so that the person who brings it may not suffer 
reproach by "slanderous and malicious men" is found in the 
Ta lmud: 
Why have the authorities instituted that the prayer (of the Eighteen 
Benedictions) should be recited silently? So that the sinners may not be 
reproached, just as the Law for the same reason has assigned the same 
place for the slaughtering of both the sin-offering and the burnt-
offering.45 

3. T H E SACRIFICE OF PRAISE 

T h e sacrifice of praise (alveaem) is, according to Philo, 
offered under the following circumstances: 
He who has never at all met with any untoward happening, either of 
soul or of body or things external, who lives a life of peace undisturbed 
by war, placed in an environment of every comfort and good fortune, 
free from disaster and cause of stumbling, sailing in straight course over 
the long sea of life amid the sunshine and calm of happy circumstances, 
with the breeze of prosperity ever behind the helm, has as his bounden 
duty to requite God his pilot, W h o gives him safety untouched by 
disease, benefits carrying no penalty, and in general good unmixed 
with evil — requite Him, I say, with hymns and benediction and prayers 
and sacrifices and the other expressions of gratitude as religion de­
mands. All these collected and summed up have obtained the single 
name of praise. For the consumption of this sacrifice one day only is 
allowed, not two as in the former case of the preservation-offering, that 
those into whose hands benefits have fallen so readily should make 
repayment with readiness and without delay.4 6 

It seems that, according to Philo, the sacrifice of praise was 
offered by men who had never suffered any misfortune. In 
Tannait ic literature, however, we have no reference to the 
particular application of the sacrifice. According to the 
Midrash, it was offered only for the sake of honoring God, 
as it is written in Psalms L. 23, "Whoso offereth the sacrifice 
of thanksgiving honoreth me." 4 7 T h e emphasis which Philo 

" Z a w 12 (7, 15), Zeb. 36a. 
4 5 Sot. 32b; Jer. Tal. Yeb. 9c. 
"Spec. Leg., 1, 224. 
4 7 Midrash Tanhuma ?aw 9 (Lev. vn. 12). 
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lays on the praise offering, the Midrash lays on the thanks­
giving offering. 

T h e Ta lmud, however, enumerates four groups of people 
who have to offer praise to God; those who cross the ocean in 
safety; those who visit the desert; those who are healed from 
sickness; and those who are released from prison. 4 8 These 
obligations are derived from Psalm cvn , which explicitly re­
quired the offering of thanksgiving sacrifices to God on such 
occasions. It seems to me beyond doubt that the Ta lmudic 
scholars have preserved for us accurate information about the 
circumstances under which the thanksgiving sacrifices were 
offered in the Temple , and that Psalm c v n must have been 
the hymn recited on such occasions. Philo and Josephus 
both bear this out. T h e latter writes: 

The law further forbids us to sacrifice any animal on the same day and 
in the same place as its parents, and in no case before eight days have 
elapsed since its birth. There are also other sacrifices offered for escape 
from sickness or for other reasons; upon these, along with the victims, 
sweetmeats are expended, of which nothing may be left over for the 
morrow, the priests receiving a special portion.4 9 

Josephus does not state what sacrifice is offered when one is 
healed of sickness, nor does he tell us the relation between 
the prohibition of sacrificing on the same day the animal and 
its parents and the sacrifice offered after illness. There is no 
doubt, however, that Josephus here follows the biblical order: 

When a bullock, or sheep, or a goat, is brought forth, then it shall be 
seven days under the dam; but from the eighth day and thenceforth it 
may be accepted for an offering made by fire unto the Lord. And 
whether it be a cow or ewe, ye shall not kill it and its young both in 
one day. And when ye sacrifice a sacrifice of thanksgiving unto the 
Lord, ye shall sacrifice it that ye may be accepted. On the same day it 
shall be eaten; ye shall leave none of it until the morning. 6 0 

T h u s we have a definite statement in Josephus that the 
thanksgiving sacrifice which may be eaten only on the day 
it is sacrificed was offered when one escaped sickness or some 
other danger. Reference was made above to the statement 

« B e r . 54b. 
"Ant., 3, 94. 
6 0 Lev. X X I I . 27-30. 
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in the T a l m u d that being healed from sickness is one of the 
four occasions for offering thanks to God. 

Philo, on the other hand, must have known of the rabbinic 
tradition that one who crossed the ocean in safety had to 
offer a thanksgiving sacrifice. T h e reference which he makes 
to the hymn recited on such an occasion must have been the 
part of Psalm cvn, which pictures God as one who calms the 
waters of the sea in order to bring the traveler to his desired 
haven. God is depicted in the most anthropomorphic terms, 
an individual who raises the stormy winds at His desire and 
stills the waves when He pleases. Philo could hardly have 
accepted such a prayer of thanksgiving in its literal sense, 
but with his natural ingenuity for symbolic interpretation 
he gives another conception of the sacrifice of thanksgiving, 
and he also allegorizes the hymn recited at that time. T h e 
thanksgiving sacrifice is offered by men who have never fallen 
into disaster, for God, the pilot of the ship, leads them through 
the ocean of life in calmness and stillness. W h e n we care­
fully compare the passage of Philo and the Psalm we may see 
that the former is a figurative interpretation of the latter. 
If our interpretation is correct, we have here one of the strik­
ing instances in which Philo actually gives a figurative inter­
pretation of an oral tradition. 

Philo's discussion of sacrifices appears not only in De 
Victimis but also in many other treatises. T h e sacrifice of 
the Paschal lamb he discusses in several places. In De Vita 
Mo sis he says: 

In this month , about the fourteenth day, when the disc of the m o o n 
is becoming full, is held the H e b r e w Pascha, o n which the victims are no t 
brought to the altar by the laity and sacrificed by the priests, bu t as 
commanded by the law, the whole nat ion acts as priests (avfiwav rb iOvos 
leparai), each individual br inging what he offers o n his o w n behalf 
(virkp avrov) and dealing with it with his o w n hands (xeipovpyovvros). N o w , 
while the rest o f the peop le were joyful and cheerful, each feeling that 
he had the h o n o r of the priesthood, the others passed the time in tears 
and sorrow. 6 1 

He seems to make a fundamental distinction between the 
Passover sacrifice and other sacrifices. In the case of the 

6 1 Vita M . , II, 224-85. 
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Paschal lamb the slaughtering of the animal could be done 
by the people, whereas in the case of other sacrifices the 
slaughtering had to be done by the priests. 5 2 

It is generally held that the Tannait ic Halakah knows 
nothing of this distinction. According to Tannait ic litera­
ture, every person may slay his own sacrifice. Lev. i. 5, " A n d 
he shall kill the bullock before the Lord; and Aaron's sons, 
the priests, shall present the b lood/ ' was interpreted as mean­
ing that the owner of the sacrifice might slay the animal, 
whereas the priestly duty was to take the blood and sprinkle 
it around the altar. Graetz believes that Philo's description 
of the sacrifice of the Paschal lamb, with its implication that 
other sacrifices were slaughtered by priests, is based upon the 
custom practiced in the Temple of Onias . 5 3 Others, however, 
say that Lev. 1. 5, which in the Hebrew reads "and he shall 
k i l l " ("he" referring to the owner of the sacrifice), is inter­
preted by Philo according to the L X X , which reads: "and 
they shall slay" ("they" referring to the priests). 5 4 T h a t 
Philo believed that the slaughtering of animal sacrifices was 
done by priests may also be inferred from his statement, "let 
one of the priests take the victim and sacrifice it." 5 5 

It seems to me that the disagreement commonly assumed 
to exist between Philo and Palestinian tradition on the 
slaughtering of animal sacrifices is unduly exaggerated. 
There is no definite evidence that in actual practice the 
slaughtering of sacrifices in the Temple was done by the 
laity. T h e fact that the Mishnah found it necessary to declare 
the validity of a sacrifice, even if the slaughtering was done 
by non-priests, women, and bond servants, 5 6 indicates that 
this was not the common usage. A similar inference may 
also be drawn from the statement in the T a l m u d that the 
scholars who taught the priests the ritual laws of slaughtering 
the sacrifices were paid from the Temple treasury. 5 7 If priests 

6 2 See also Spec. Leg., II, 145 ff. 
6 3 "Das Korbfest der Erstlinge bei Philo," Monatsschrift fiir Geschichte und 

Wissenschaft des Judenthums (1877), pp. 436 ff. 
5 4 See Heinemann, Philons Bildung, pp. 33 ff.; Ritter, Philo und die 

Halacha, pp . 110-13. 
65 Spec. Leg., I, 199. 6 8 Z e b . 3, 1; Yoma 29a. 
5 7 Ket. 106a. The Talmudic passage reads as follows: DOnan DK n"n 
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were taught the laws of slaughtering they must have evi­
dently practiced that rite in the offering of sacrifices. Fur­
thermore, there was no common agreement among Palestinian 
authorities as to whether in law the laity was ever permitted 
to slaughter the animal sacrifices. Thus , R. Johanan, a Pales­
tinian Amora of the third century, says explicitly that there 
is no evidence that the slaughtering of sacrifices by non-priests 
was val id . 5 8 Less explicit, but evidently expressing the same 
view, is the following statement of R. Ishmael: "Because 
secular meals of meat were forbidden in the wilderness to 
Israel, the written Law commands that they should bring 
their sacrifices to the priests and the priests shall slay the 
sacrifices and present the blood thereof." 5 9 

Thus , Philo's reference to the slaying of sacrifices by priests 
reflects either the common usage in the Temple of Jerusalem 
or the legal opinion of some of the Palestinian authorities. 

Still more openly in agreement with Palestinian tradition 
is Philo's direct statement that the Paschal lamb was slaugh­
tered by the laity. Thus , Exod. xn . 6, " A n d the whole assem­
bly of the congregation of Israel shall kill it at even," is 
interpreted in Tannait ic literature as meaning that every 
Jew was obliged to slaughter his own Paschal lamb sacrifice, 
and if he could not do it himself he had to appoint an agent 
to do it for h im. 6 0 W e are also told in early Tannait ic sources 
that the Jews used to carry their knives to the Temple for 
the slaughtering of the Paschal lamb, a duty incumbent upon 
every person who offered the sacrifice. 6 1 

It should be noticed, however, that whenever Philo says 

nat^n n»nn» nat? P ^ M J npnr mato .rrtnp mato H E P W nia^n. i t may 
be, however, that by the term nta>nt? flia'rn the Talmud does not mean the 
actual laws of how the sacrifice is to be slaughtered, but the laws regarding 
the sprinkling of the blood and many other priestly duties. The passage 
is more explicit in the Jer. Tal . Shek. 48a Dorian n» DHttton Qittan n ^ D 
natt^n nonno nat* i ^ o u npnr niato rrtap niafti ntt>nt? niaSn. This Talmud 
enumerates the particular duties of the priest, among which is also included 
the slaughtering of the sacrifice. This statement is a parallel to the view held 
by Philo. 

5 8 Jer. Tal. Yoma 4od mttO "in nwTW tft. The Palestinian Amoraim 
either ignored the Mishnah Zeb. 3, 1 or did not know of it. 

^Yalkut Aljare 17. 
6 0 See Kid. 40b. 
a Tosefta Pes. 4, 2. 
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the laity sacrifices the Paschal lamb, he uses the same term 
which he does for the slaying of a sacrifice, but that he is 
silent as to whether the priests or the laity sprinkled the 
blood. According to the Halakah, the blood was sprinkled by 
the priests. 6 2 Th i s view is also reflected in II Chronicles x x x . 
1 6 - 1 7 : 
A n d they s tood in their place after their order, according to the law o f 
Moses the man o f G o d ; the priests sprinkled the b l o o d which they 
received o f the hand o f the Levites. For there were many in the assembly 
that had no t sanctified themselves; therefore, the Levites had charge o f 
kill ing the sacrifices for everyone that was n o t clean. 

Thi s passage indicates that while the kil l ing of the Paschal 
lamb was the duty neither of the priests nor of the Levites, 
the sprinkling of the blood was a priestly function, the 
exercise of which is beyond doubt. W e have no reason to 
assume, however, that Philo's silence about this matter 
implies a belief that the laity also sprinkled the blood. 6 3 

After Philo's comment on the significance of the sacrifice 
of the Paschal lamb, he goes into a long discussion about the 
biblical provision that those who could not offer the Paschal 
lamb in the prescribed time "by reason of a dead body" 
should offer the sacrifice in the second month on the four­
teenth day. 6 4 He writes: 

N o w while the rest o f the peop le were joyful and cheerful, each feeling 
that he had the h o n o r of the priesthood, there were others passing the 
time in tears and sorrow. T h e y had lost relations lately b y death, and 
in mourn ing them they suffered a doub le sorrow. A d d e d to their grief 
for their dead kinsfolk was that which they felt at the loss o f the pleasure 
and h o n o r o f the sacred rite. For they were no t a l lowed to purify 

6 2 Pes. 5, 6. 
6 3 With regard to Paschal sacrifices Philo agrees in another point with 

the Halakah. The Bible says that the Paschal lamb should be brought 
"between the evening" (O 'myn I 1 ! ) a phrase which is very ambiguous. The 
hours assigned by Philo seem to agree with the Halakic determination (Pes. 
5, 1 ) . He says, "the fourth festival is that of the Passover which the Hebrews 
called Pascha, on which the whole people offer sacrifice, beginning at noon­
day and continuing till sunset" (Spec. Leg., II, 145) . Although he does not 
give us an account of the exact hour, still it is quite clear that he agrees with 
the Rabbis that the Paschal lamb was brought in the afternoon. Josephus, 
however, states even the exact hours as given in the Mishnah (see Bell. Jud., 
6, 9> 3) • 

6 4 Num. ix. 9-10. 
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(KaOdpaaBai) o r besprinkle themselves with holy water that day, since 
their mourn ing had still some days to run and had no t passed the 
appoin ted term (firiiruj rov vevOovs vireprjficpov Kai €Kirpo0€ff/iov yeyopSros). 
These persons after the festival came to the ruler full of g l o o m and 
depression and put the case before h im — the still recent death o f their 
kinsfolk, the necessity o f performing their duty as mourners and their 
consequent inability to take part in the sacrifice of the crossing feast. 

Philo then describes the answer Moses gave to this inquiry: 

M o u r n i n g for kinsfolk, he said, is an affliction which the family cannot 
avoid, but it does not count as an offense. W h i l e it is still running its 
appoin ted course, it should be banished from the sacred precincts which 
must b e kept pure from all pol lu t ion , not on ly that which is voluntary 
but also that which is unintentionally incurred. But when the term is 
finished let no t the mourners b e denied an equal share in the sacred 
sacrifices, and thus the l iving b e made an appendage to the death. 
Let them form a second set to c o m e o n the second m o n t h and also o n 
the fourteenth day, and sacrifice just as the first set and observe a 
similar rule in dealing with the victims. 6 3 

It is quite obvious that Philo is in disagreement here wi th 
the traditional Palestinian interpretation of the biblical 
phrase, "unclean by reason of a dead body," unanimously 
interpreted by Tannait ic scholars as meaning that a man 
became defiled by touching a dead body and, by the law of 
levitical impurity, was thereby disqualified from bringing 
the Paschal lamb. 6 6 Philo, it wil l be noticed, does not say 
that the law deals with a man who touches a dead body, but 
rather with one who is mourning after deceased relatives. 
Still, while his view of the phrase is undoubtedly at variance 
with the Palestinian interpretation, his statement that a 
mourner may not offer the Paschal lamb or other sacrifices is 
in agreement with the Tannait ic Halakah. 

According to the Tannait ic Halakah, there are two periods 
of mourning: one during the day of the death of the near 
kin, or as long as the body is not buried, in which period 
he is called an Onen; 6 7 the other during the first seven days 
following the kin's death. W h e n the mourner is an Onen 
he is free from all obligations. 6 8 He is allowed neither to 

6 5 Vita M., 11, 225-27. 
^Sifre Num. 68. 
6 7 See Jer. Tal. Pes. 36b. ^Ber . 2, 1. 
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offer sacrifices nor to eat them. 6 9 A l l Tannait ic sources agree 
upon this law with reference to sacrifices in general. Con­
cerning the Paschal lamb, however, there is a difference of 
opinion between the Mishnah and Tosefta. T h e Mishnah 
says: " A n Onen who is obliged to mourn for a near relative 
may eat of the Paschal lamb after taking a legal bath but he 
must not eat of any other holy sacrifice. , , 7 0 In the Ta lmud 
this difference between the Paschal lamb and other sacrifices 
is explained thus: 

W h y may a mourner eat the Paschal lamb? Because while on the day 
of the death of the relative, the mourner is, according to Biblical law, 
exempted from the performance of religious duties, on the night of that 
day the Tanna holds that he is exempted only by Rabbinical law and 
on account of Rabbinical law they would not assume the responsibility 
of avoiding a commandment, the non-observance of which is punishable 
by karet. As for the other holy sacrifices which do not involve punish­
ment, if not partaken of, they hold the Rabbinical law effective.71 

In opposition to this view, the Tosefta extends the term Onen 
to the whole period of seven days, during which no sacrifices, 
even of the Paschal lamb, are accepted. 7 2 

Philo's view, therefore, that during the entire period of 
mourning neither general sacrifices nor the Paschal lamb can 
be offered by the mourner, is in agreement with the Halakah, 
as stated in the Tosefta. T h o u g h he does not explicitly speak 
of the seven days of mourning, there is no reason to doubt 
that when he says, "The i r mourning had still some days to 
run and had not passed the appointed term, , , he had reference 
to the customary period. 

6 0 Zeb. 12, I ; see Talmud Zeb. 100b. 
7 0 Pes. 8, 8. 
7 1 Pes. 92a; see also Zeb. 100b. 
7 2 Tosefta Zeb. 11, 1. 
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T H E P R I E S T H O O D 

1. T H E TITHES 

T H E biblical law in Num. xvni . 1-32 regulates the laws of 
the terumah and mcfaser. T h e terumah belongs to the 
priests and the mdaser to the Levites. T h e Levites must 
separate a tenth from the mctaser given to them and turn it 
over to the priests. In biblical and rabbinic terminology the 
latter is called terumat mcfaser. In other words, according 
to biblical law, the terumah and terumat mafaser belong to 
the priests and the ma*aser to the Levites, as a reward for 
their services in the Temple . Philo refers in several places 
to the revenues of the priests and Levites, but apparently 
contradicts himself. 

In his treatise on the priesthood he says: 

Having given all these sacred supplies to the priests he d id no t neglect 
those w h o were in the second rank o f the priesthood; and those are the 
keepers o f the T e m p l e , and the tenths (Bacardi) were assigned as the 
wages of all these men. A t all events the law d id no t permit those w h o 
received the tenths to make use o f them, until they had again offered 
u p as first fruits other tenths as if they were from their o w n property 
(&s dirb Krrjfidrwv Ibltav dirdp^aadat) and given them to the priests o f the 
superior rank. A t that time the law permitted the Levites to enjoy 
the tithes, bu t before that time the law d id no t permit it (irpdrepov 8' 
OVK ep). 1 

In this passage Philo closely follows the biblical law which 
gives the terumah and a tenth of the tithe to the priests, and 
the tithes to the Levites. It is to be noticed, however, that 
his statement contains also a rabbinic tradition. He says that 
the Levites are not allowed to make use of the tithes until 
they have separated the required tenth as terumat mct'aser. 
He considers the duty of the Levites to give the tenth of the 
tithes to the priests equivalent to the duty of the owner to 

1Spec. Leg., I, 156-57. 
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give the terumah to the priests. Th i s is also the undisputed 
Tannait ic Halakah. According to the Halakah, fruits which 
are brought into the house may not be used until the priestly 
and levitical shares are separated. Such fruits are called in 
rabbinic terminology tebel. T h e term tebel is also applied 
to the tithes in the possession of the Levite before he has 
separated the terumat mcfaser.2 Philo departs, however, from 
the Halakah in saying that the Levite may not use the mciaser 
before the terumah is actually given to the priest (Sovvai roU 

Trjs afitivovos T a ^ c w ? Upevcn). T h e duty to separate the terumah 
from the ma%aser, according to the Halakah, is independent 
of the duty to give terumah to the priests. Once the terumah 
is separated, the fruit may be eaten and is no longer called 
tebel. In closer conformity with the Halakah is Philo's state­
ment elsewhere that before the tithes are separated the law 
forbids anyone to taste thereof (ovSevl 

rot? a T r a p x ^ ) . 3 Hence, he follows the biblical law. that the 
terumah and terumat mctaser belong to the priests and the 
ma%aser to the Levites. He is also acquainted with the Halakah 
that the Levites may not use the tithes until they have 
separated the tenth which belongs to the priests. 

In another passage Philo gives us a different view: " T h e 
law commands to offer a tenth (SeKaras) of corn, of wine, of 
domestic flock and give them to the priests" (TOU i epw/ / , eVo i s ) . 4 

He now states that the tenth belongs to the priests instead of 
to the Levites, and it is highly improbable that Philo is here 
using the term S e x a i y a s a synonym for airapxn. Furthermore, 
his statement with regard to a tenth of OpefifidrMv fffiepoyv is 
inexplicable. W e have no reference in the Bible to his decla­
ration that the tenth of the domestic flock belongs to the 
priests. T h e Law in Lev. xvn . 3 2 says: "And all the tithes 
of the herd or the flock, whatsoever crosseth under the rod, 
shall be holy unto the Lord," but does not state that this tithe 
belongs to the priests. According to the Tannait ic tradition, 
the tithe of the flock is offered as a sacrifice, while the first-

2 See Tosefta Zeb. 12, 17; Sot. 13, 10; Mishnah Ter . 8, 2; Bez. 13a; Sot. 48. 
3 Spec. Leg., IV, 99. Philo also adds a prohibition against /jLeraXa^etp, which 

may mean either sell or exchange for something else. T h e same law is found 
in the Mishnah Demai 5, 8 ^ t t *I12I2<7 i N t n DTK ] 1 K . 

4 Virt., 95. 
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born of the domestic flock belongs to the priest. 5 Josephus 
also says that the first-born of the flock belongs to the priest, 
but is silent about the SeKdrrj of the domestic animals: " T h e 
people are required to offer first fruits of all the produce of 
the soil, and again of those quadrupeds which the law sanc­
tions as sacrifices they are to present the first born, if a 
male, to the priests for sacrifice, to be consumed by them 
with their families in the holy city." 6 It may be, however, 
that Philo understood the passage in Lev. xvn . 32, to imply 
that the tenth of the flock also belongs to the priests. 7 In 
another place he says that the dirapxn * s offered of wine, corn, 
and cattle.' T h e cattle are offered as sacrifices (Ovvias), while 
the others are given to the priests as a reward for their sacred 
work in the Temple . 8 Philo says that the first fruit of the 
flock is offered as a sacrifice, but he is silent about whether 
the sacrifice belongs to the priest, as stated in Josephus, or 
to the owner thereof. Hence, judging by the passages in 
Philo, we do not know whether the tenth of the domestic 
flock belonged to the priests or were only offered as sacrifices 
JBY the owner. W e see, however, a definite contradiction re­
garding the mcfaser; in one place he says that it belongs to 
the Levite, and in another passage he states that it belongs 
to the priest. 

Similar contradictions in the laws of the first fruits and 
tithes are found in the works of Josephus. In one place he 
writes, "He ordained that the people should pay the tithe 
of the annual produce of the ground to the Levites and to 
the priests." 9 Elsewhere he says that the tithes belong to 

5 See Num. xvm. 17-19; Sifre Num. 119; Zeb. 5, 8. 
9 Ant., 4, 4, 4. 
7 In Spec. Leg., I, 135, Philo says that the first born belongs to the priest. 

His statement, however, that the law of 11 on IBS applies also to horses and 
any other unclean beasts is contrary to the Halakah, which specifically states 
that the biblical law is applicable only to an ass. The same mistake is also 
made by Josephus in Ant., 4, 4, 4, who says that the law deals with all ani­
mals prohibited for food (TWP 8' ov vevonivntvuv ia&Uiv). It is possible that Philo 
is dependent here on the L X X , which translates the Hebrew word 11 En by 
vwogvyiov, or that Philo and Josephus had a different tradition. 

8 Spec. Leg., IV, 98. 
9 Ant., 4, 4, 3: e|e'ra|e r(av e-rreTelav Kc.pir(av deKaryp avrois re rots Aevlrais 

Kal lepevai reXelv. 
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10 Ant., 4, 8, 22. 
nVita, 12. 

1 3 Tobit 1. 6-7. 
1 3 Judith xi. 13. 

the Levites , 1 0 while in his autobiography he declares that his 
colleagues amassed a large sum of money from the tithes 
which they received for their priestly duty in Gal i lee . 1 1 Th i s 
last passage suggests that at Josephus* time the Galileans 
gave the tithes to the priests, but this need not necessarily 
have been the custom in Judah. 

Nor does one find a unified system of distribution of tithes 
in the Apocryphal books. In T o b i t we read: 

But I alone went often to Jerusalem at the feasts, as it was ordained 
unto all the people of Israel by an everlasting decree, having the first 
fruits (dwapxds) and the tenths of increase (deKdras) with that which was 
first shorn; and them I gave at the altar to the priests (rols lepevaiv), the 
children of Aaron. The first tenth (rrjv deKdryv) I gave to the children 
of Levi who minister at Jerusalem.15 

Thi s author states that the terumah he gave to the priests 
and the ma%aser to the Levites, as the biblical law prescribes. 
In Judith, however, it is stated that the airapxn as well as the 
ScKaTrj belongs to the priests: 

And are resolved to spend the first fruits ( r a s dirapxds) of the corn and 
the tenths ( r a s SeKdras) of the wine and oil which they had sanctified 
and reserved for the priests (roU Upevatv) that serve in Jerusalem before 
the face of our God. 1 3 

A l l these contradictory statements in Philo, Josephus, and 
the Apocrypha bearing upon the laws of terumah and ma*aser 
need an explanation. 

Philo makes another statement about tithes for which no 
origin is to be found in the biblical law. As we have seen, 
Num. x v m . 1-32 says that the tithe and first fruits belong to 
the Levites and priests. Taken literally, the law suggests that 
the layman himself must separate the tithes and the first 
fruits and give them directly to the priests and the Levites. 
Philo, however, gives us new information about the manner 
of distributing the tithes: 

And to prevent anyone of those who give the offering from reproaching 
those who receive them, he commands that the first fruits should first 
of all be carried into the Temple ( r a s dirapxds els TO lepbv Ko^eo-OaC), and 
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14 Spec. Leg., I, 152 ff. 
1 5 Git. 3> 7-

1 6 Be?. 1, 6. 
1 7 M. Sh. 5, 7. 

then orders that the priests shall take them ou t of the T e m p l e ; for it 
was suitable to the nature o f G o d that those w h o had received kind­
ness in all the circumstances of life should br ing the first fruits as a 
thank offering, and then he, as a Being w h o is in want o f nothing, 
should with all dignity and h o n o r bestow them o n the servants and 
ministers w h o attend o n the service o f the T e m p l e ; for to appear as 
receiving these things no t from men, but f rom the great Benefactor 
of all men, appears to b e as receiving a gift which has in it n o alloy 
of sadness.1* 

Is this passage based upon actual usage? Views contrary to 
Philo's are found in Mishnaic literature, where it is held 
that the layman may give the tithes and first fruits to any 
individual Levite or priest he likes. T h e Mishnah, for 
instance, says that if a man lends money to a priest or Levite, 
he may stipulate that, in payment of the debt, he may keep 
the borrower's share of the tithe and first fruits. 1 5 Obviously, 
if the tithes had to be brought to the Temple and were not 
given by the owner to the individual personally, the lender 
would not be able to withhold them as a payment of the debt. 
According to the school of Hillel , it is lawful to carry the 
tithes to the priests on the festival days. 1 6 T h e Mishnah re­
lates that on one occasion Gamaliel II gave the tithes to 
Joshua, who was a Levite, and the first fruits to Eleazar beh 
'Azariah, who was a priest. 1 7 These sources indicate that the 
transaction could be made on an individual basis. 

In order to understand the conflicting reports concerning 
the distribution of the terumah and mcfaser, we must analyze 
a number of Tannait ic passages which deal with the historical 
development of the laws of tithes and first fruits. 

According to the biblical law in Num. xvni . 1-32, the 
tithes belong only to the Levite, but they have to give a 
tenth part of their tithes to the priests. T h e priests also re­
ceive the first fruits. T h e first fruits and the tithes are given 
by the laymen to the individual priest and Levite. Many 
Tannait ic statements on this matter, however, fail to har­
monize with the biblical law. T h e T a l m u d refers to a tradi­
tion that Ezra deprived the Levites of the right to take the 
tithes because they had not participated in the restoration 
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of Palestine. 1 8 It must be said, however, that even if this 
tradition is of historical significance, it applies only to the 
Levites who lived during the time of Ezra and does not mean 
that he took away from all the Levites the privilege of the 
tithes. Some of the Tannait ic scholars even state that the 
term Levites in Num. XVIII. 1-32 refers to the priests, who 
are called Levites in twenty-two biblical passages. 1 9 T h e 
priests, who always held a higher position than the Levites 
in the Temple service, seem to have secured the tithes for 
themselves at a very early period in Jewish history. T h e 
Rabbis endeavored to find an excuse for such a practice. 
Even after the destruction of the Temple , some Palestinian 
Jews gave the tithes to the priests, while others gave them to 
the Levites. T h e anxiety of some Rabbis to reinstate the 
law of Num. x v m . proved to be fruitless. 2 0 

A full account of how the tithes were distributed during 
an early period of the Second Commonwealth is found in 
the Jerusalem Ta lmud: "In the former days the tithe was 
distributed among the priests and Levites of his acquaintance 
(rttirD V " P 3 D ) ; one part was put into the treasury of the 
Temple ; and one part was distributed among the poor men 
and the associates, i.e. scholars ( D i l D n ) . " 2 1 Th i s passage shows 
that the law of Numbers which commands that the Levites 

1 8 Y e b . 86b. "Ibid. 
2 0 Jer. Talm. M. Sh. 56b. 
2 1 Jer. Tal. Sot. 24a. noD^ tr^tr .mp^n vhvft rwya mn ruitt>*n» 

D^envn iifw on'm-i1?! onsfiv^vi "nmft ttM^an rrn^nama. Dr. s. Liber-
mann ("Tikkune Yerushalmi," Tarbiz, 1932, p. 211) argues that the 
phrase PIJiriD does not mean "priests of his acquaintance," but priests who 
held an administrative position in the Temple. He also quotes Cont. Ap., I, 
188, which says that about fifteen hundred priests received the tithes. These 
priests also administered public affairs. Libermann understands rd Koivd 
dioiKovvres to be equivalent to nJlHD The passage in Josephus does 
not suggest such an interpretation. It is Josephus' policy, especially in Cont. 
Ap., to represent the priests as the administrators of the Jewish constitution. 
In Cont. Ap., II, 187, Josephus says, "The appointed duties of the priests 
includes general supervision, the trial of cases of litigation, and the punish­
ment of condemned persons." The question in Jer. Tal. Git. 45a Oy1? "1313 tfn 
may be interpreted differently. The Jer. Tal. raises the question how can 
one stipulate that as a payment of the debt he may keep the share of the 
tithe of the poor man of his acquaintance when the creditor can never be 
certain whether the tithe will ever belong to the poor man. The latter may 
become rich, or may die, in which case his children have no right to the tithe. 
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were to receive the tithes was not accepted in Palestine, but 
that in those "former days" the owner of the products could 
give the tithes either to the priests or to the Levites, or else 
the priests and Levites might share them equally. T h e tithes 
in full were not given directly to the priests and Levites. A 
part of them was deposited in the Temple treasury and the 
High Priest may have had full control over this portion. A 
third part was used for the support of scholars and for men 
who were in need of charity. It is hardly possible to deter­
mine how long this system of distribution of tithes functioned. 

Other reforms bearing on laws of distribution of tithes 
took place during the reign of John Hyrcanus, who, according 
to many Tannait ic passages, instituted these changes: First, 
he abolished the law requiring a farmer to declare he had 
separated the tithe and given it to the Levite; 2 2 second, he 
appointed inspectors or "pairs" (maiT) to see that the tithes 
were properly separated, presumably to bring them to the 
T e m p l e . 2 3 

T h e purpose of these changes may be explained as follows: 
In ancient times, when the tithes were brought to the Temple , 
the Levites who worked at the Temple shared the tithes 
equally with the priests. T h e Levites also took a part of the 
tithe from the laymen of their acquaintance. T h e High Priest 
had full control over the third part, which was deposited in the 
Temple . T h e scholars in need of assistance also benefited 
from it. In short, the system of distribution of tithes as de­
scribed in the Jerusalem T a l m u d quoted above had been of 
great benefit to all parties concerned, but it became demoral­
ized at the time of John Hyrcanus. T h e priests by then had 
obtained full control over the tithes, even, according to the 
Ta lmud, going so far as to collect them from the individual 
by force. 2 4 Hence, whereas in the pre-Hyrcanus period the 
farmer could honestly make a declaration that he had given 
the tithes to the Levite as prescribed in the biblical law, in 
the time of Hyrcanus the priests could secure the tithe from 

2 2 Sot. 9, 10; M. Sh. 5, 15. 
2 3 Jer. Tal. Sot. 24a; M. Sh. 560!; Bab. Tal. Sot. 24a. I agree with Allon 

that the DUU were appointed to collect the tithes and bring them into the 
Temple (Tarbiz, v, 34 ff . ) . Allon's argument as a whole is very convincing. 

2 4 Jer. Tal. Sot. 24a y n n jniN l ^ t a n 
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an individual before it was brought to the Temple . T h e 
farmer was then required to make a false declaration that 
he had given the mcfaser to the Levite. It was to prevent such 
corrupt practice that the requirement was abolished. 2 5 Fur­
thermore, with the disruption of the entire system of dis­
tributing tithes, many farmers could evade separation of 
them altogether. 2 6 

This reform naturally led to the second — the appoint­
ment of inspectors charged with the duty of seeing that the 
tithes were properly separated and brought to the central 
distribution point, the Temple . Hence, the Mishnah says 
that during this period it was not necessary to inquire whether 
the farmer was trustworthy in matters of the tithes. 2 7 

During Josephus* lifetime the centralization of tithes was 
no longer in existence, and every priest and Levite collected 
the tithes directly from the laymen. T h e Mishnah gives the 
same right to the priest and Levite, but probably this privilege 
reflects the existing customs after the destruction of the 
Temple , when there was no centralized place of worship. 
In such circumstances many farmers must have failed to 
separate the tithes, since there was no longer any way of 
enforcing the fulfillment of such an obligation. It is, there­
fore, no wonder that a whole tractate of the Mishnah is 
devoted to the laws of Demai (fruits not certain of having 
been tithed). It is also highly probable that the central­
ization of tithes in the time of Hyrcanus was a necessary 
reform, though it became eventually a cause of great corrup­
tion. Josephus tells us that shortly before the war with Rome 
the high priests used to take away the tithes for themselves, 
and the ordinary priests were allowed to die of starvation. 2 8 

T h e Mishnaic scholars, therefore, seeing the disadvantage 
which the centralization of the tithes caused, permitted the 
priests and Levites to take their portion direct from the 
laymen. 

Bearing in mind all the sources mentioned, we may sum-

'*ibid. ruins'? itfyD ]^nn nvwtro. 
^Tosefta Sot. 13, 10. 
^Sot . 9, 10. 
^AnL, 20, 8, 8. 
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marize the historical development of the system of the dis­
tribution of tithes along the following lines: 

In biblical times the priests enjoyed the first fruits (teru-
mah) and the Levite the tithes (mcfaser). Of the tithe the 
Levite separated a tenth and gave it to the priest. Propor­
tionately, the Levites' income of the ingathering was greater 
than that of the priests, who must have looked with envy on 
the income of those holding inferior rank in the Temple 
service. Dur ing the Second Commonwealth the priests grad­
ually assumed control over the tithe, though the Levites also 
had a share in it. A t one time during the pre-Hyrcanus reign 
the tithes were divided into three parts: one, shared by the 
priests and Levites; a second, used to support the scholars 
in need of help; and the third, deposited in the Temple 
treasury, which was under the supervision of the High Priest. 
T h i s system of distribution of tithes seems to have failed 
during the days of John Hyrcanus. T h e priest deprived the 
Levites of their rights to the tithes and collected them by 
force, before any part was brought to the Temple . Many 
farmers entirely neglected to separate the tithes. Hence, the 
High Priest and the Levite both lost all control over the 
tithes, and the farmer made a false declaration in the Temple 
that he had given the tithe to the Levite. In order to impress 
upon the farmer the illegality of giving the entire tithe to 
the Levite, John Hyrcanus abolished the farmer's declara­
tion. He then appointed inspectors to see that the tithes 
were properly separated and brought into the Temple . T h e 
priest and Levite no longer took the tithe from the indi­
viduals but from the Temple treasury. Th i s system of the 
distribution of tithes may have lasted for a long time. A 
short while before the war broke out with Rome, the high 
priests took advantage of the fact that the tithes were under 
their control and kept them for their own use. Since this 
deprived the priests and Levites of their sole means of liveli­
hood, they secured the tithes directly from the laymen. 

It is, therefore, not surprising to find statements in Philo 
which, contrary to biblical law, imply that the tithes were 
given to the Levites. Nor is there reason to doubt the his­
toricity of his statement that the tithes were not given to in-
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dividual priests and Levites but centralized in the Temple . 
T h e contradictions in Josephus and Philo on the problem 
of the recipient of the tithes and on other points relating to 
the laws of tithes merely show that these men define the laws 
according to the differing practices of their respective periods. 

Not only is Philo accurate in his statement that the tithes 
were centralized in the Temple , but he also gives us first­
hand information about the delivery of them to the T e m p l e 
in Jerusalem. One of the revenues was the Shekel dues, with 
which sacrifices were bought and which formed the basic 
income for the upkeep of the T e m p l e . 2 9 These dues were 
obligatory on both the Palestinian and the Diaspora Jews. 3 0 

T h e first day of Adar was fixed for announcement of the 
collection. 3 1 T h e Alexandrian Jews seem to have been very 
faithful in meeting these obligations. Speaking of the Shekel 
dues, Philo says: 

. . . and almost in every city there is a storehouse for the sacred things 
in which place it is customary for the peop l e to deposit their first fruits. 
A t fixed seasons priestly ambassadors (Upoirofiirol) are selected to convey 
the offering. A n d the most esteemed men (doKifuaTaToi) are elected to 
this office. 8 2 

T h e tithes and the first fruits seem to have been delivered 
to the Temple in the same manner as the Shekel dues. 3 3 

T h e Book of Jubilees, however, gives us an entirely different 
conception of the tithes: 

A n d Levi was constituted priest at Bethel before Jacob his father, in 
preference to his ten brothers, and he was priest there, and Jacob gave 
his vow; thus he tithed again the tithe to the L o r d and sanctified it, and 
became holy un to H i m . A n d for this reason it is ordained o n the 
heavenly tables as a law of tithing before the L o r d f rom year to year, 
in the place where it was chosen that His name should dwel l . 8 4 

2 9 See Exod. xxx. 13 ff.; Mishnah Shek. 4, 1. 
^Shek. 3, 4. 
3 1 Shek. 1, 1. 
32 Spec. Leg., I, 78. 
3 3 As to the question whether the Diaspora Jews were required, according 

to the Halakah, to separate the tithes, see Yad. 4, 3; Tosefta Pe'ah 4, 3; Ket. 
25a; Hallah 2, 1; Pe'ah 1, 3. The works of Philo (Spec. Leg., I, 153-55) and 
Josephus (Ant., 14, 9, 21) suggest that the Diaspora Jews separated the tithes 
and sent them to Jerusalem. 

8 4 Book of Jubilees X X X I I . 9 - 1 1 . 
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In connection with this passage one authority says: 

Perhaps nowhere does the B o o k o f Jubilees reflect a Halakah differing 
more widely from that of the Rabbis than in the tithes. . . . T h e system 
o f tithes in the B o o k o f Jubilees is entirely different. T h e first tithe is 
given no t to the Levite but to the priest. T h e latter must then set aside 
o n e tithe o f this tithe and take it to the T e m p l e , where it must b e eaten 
by priests within a definite time, namely, before the arrival o f the c rop . 
T h i s tithe o f the tithe is called "the second t i the ." 8 5 

From the text itself, however, it seems that not the priest 
but Jacob offered a tenth of a tenth, for the Book of Jubi­
lees says, "Jacob gave his vow; thus he tithed again the tithe 
to the Lord." Furthermore, it does not state definitely 
whether the first tithe was given to the priest or to the 
Levite. In verse 2 one reads: " A n d Jacob rose early in the 
morning, on the fourteenth of this month, and gave a tithe of 
all that came with him," but to whom he gave it is not speci­
fied. T h e Book of Jubilees, therefore, does not necessarily 
depart from the Bible or from the Tannait ic Halakah. T h e 
meaning of the passage can be explained in the light of the 
customs which existed when the Book of Jubilees was written. 

According to Num. XVIII. 26-32 the Levite must separate 
a tenth of the tenth which he has received from the Israelite 
and give it to the priest. T h e custom during the time when 
the Book of Jubilees was written was different. In the time 
of Hyrcanus the custom was that the laymen first separated 
the first tithe for the Levites; and instead of leaving it to the 
Levites to separate "the tithe of the tithe" for the priest, the 
layman used to do it himself. 3 6 T h e Mishnah also says that 
the declaration which the layman made in the Temple in­
cluded a statement that he had separated the terumah, and 
the terumah of the tithe (the tithe of the tithe). 3 7 T h e Book 
of Jubilees merely says that Jacob separated first the tithe, 
the (ma*'aser) which was probably given to the Levite, and 
secondly, "thus he tithed again the tithe" for the priest, for 
when this Book was written, the custom or law was that the 

8 5 L. Finkelstein, "The Book of Jubilees and the Halakah," Harvard Theo­
logical Review, XVI (1923), 52-53. 

3 6 Tosefta Sot. 13, 10; Sot. 48a. 
8 7 M. Sh. 5, 10. 
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layman should also separate the second tithe for the priest 
(terumat mcfaser). T h e reason that the author considers the 
second tithe more holy than the first is that it must be eaten 
in the Temple . Th i s fact can be explained in a very simple 
way. According to the Tannait ic Halakah, the first tithe, 
given to the Levite, may be eaten by an Israelite and has no 
sanctity in itself, while "the tithe of the tithe," given to the 
priest, may be eaten only by the priest; therefore, the Book 
of Jubilees considers it as holy as any other sacrifice eaten by 
the priest. Philo, however, follows closely the biblical law 
in insisting that the tithe of the tithe be separated by the 
Levite instead of by the layman. He says, " A t all events the 
law did not permit those who received them to make use of 
them until they had again offered up as first fruits other 
tenths as if from their own private property." 3 8 

2. T H E HIGH PRIESTHOOD 

A comparative study of the status of the High Priest in 
Philo and rabbinic literature must be divided into three 
parts: (1) Philo's conception of the High Priest as an indi-

88 Spec. Leg., I, 156-57. Philo has also devoted a short treatise to the tithe 
of bikkurim (Spec. Leg., II, 215 f f . ) . Graetz found the agreement between 
Philo and the Halakah so extensive that he came to the conclusion that 
Philo must have witnessed the ceremony while he visited Palestine ("Das 
Korbfest der Erstlinge bei Philo," Monatsschrift, XXVI, 433-42). I doubt 
whether the treatise warrants such a conclusion. W e shall summarize, how­
ever, the following parallels. First Philo says that only those who possess 
their own land bring bikkurim (2KCL<TTOS yap r&v dypobs Kal Krriaeis ix6pr<av). 
The same statement is also found in the Mishnah Bikk. 1, 2 (̂ D 
inoiKO p*?n^n). Philo also makes the following statement: "And stand­
ing in the front of the altar gives the basket to the priest, uttering at the 
same time a very beautiful hymn for the occasion; and if he does not happen 
to remember it he listens to it with attention while the priest recites it" 
(aKovcov vapa rod lepim). The Mishnah in Sot. 7, 1 says that one must recite 
in Hebrew the declaration of the bikkurim. There is no doubt that many 
farmers were not able to recite it. Hence, the Mishnah in Bikk. 2, 7, like 
Philo, says that all who could not recite rehearsed the words after the priest. 
The same Mishnah says, however, that this custom was abolished at a later 
time, because the farmers felt embarrassed to show their ignorance in this 
way. The Rabbis therefore ordained that both those who could recite them 
and those who could not should rehearse the words of the priest. This tradi­
tion either was not known to Philo or was not in existence during his time. 
He also says that the bringing of the bikkurim starts from the beginning of 
the summer to the end of the autumn (dirb 64povs iviarafiivov fiixP1 p-eroirupov). 
The same statement is also found in the Mishnah Bikk. 1, 6. 
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vidual free of sin; (2) his description of the laws which the 
High Priest must observe; (3) the judicial function of the 
High Priest. W e are not interested, however, in Philo's 
allegorical interpretation, in which the High Priest appears 
as the symbol of the Logos. One must not confuse Philo 
the allegorist with Philo the legalist, interested in explaining 
the Mosaic law on an ethical basis. In fact, it is hazardous 
to explain Philo, the sober commentator on the biblical 
narrative, by Philo the mystic. 

T h e law in Lev. iv. 3 says that if the High Priest sinned 
"according to the sin of the people" he must offer a bullock 
without blemish as a sin offering to God. Philo makes the 
following comment on this verse: 

" I f the H i g h Priest/ ' it says, "sins involuntarily"; and then adds, "so 
that the peop l e sin"; words which almost amount to a plain statement 
f rom which we may learn that the true High Priest w h o is not falsely so 
called is immune from sin (djiiroxos diiapTtuidriav early); and if ever he 
stumbles, it will happen to h im no t for his o w n sake bu t for the errors 
o f the nat ion. 8 8 

T h i s statement is generally taken to mean that Philo con­
sidered the High Priest an exceptional human being who 
was incapable of sin. Heinemann believes that Philo's view 
here is based on the reading of the L X X , which translates 
the Hebrew phrase, "according to the sin of the people," by 
"that the people sin" (TO(5 A O O V afiaprelv).*0 Ritter goes still 
further by saying that the same view of the sinlessness of 
the High Priest is to be found in Rashi and suggests that 
Rashi must have drawn it from some Hellenistic Midrash. 4 1 

But it seems to me that there is nothing in Philo's state­
ment that the "High Priest . . . is immune from sin" to 
suggest that he is absolutely sinless. Quite the contrary, his 
subsequent phrase, "and if he ever stumbles," definitely im­
plies capacity for sin. Still less is there in Rashi's statement 
anything to justify Ritter's conclusion that he held the High 
Priest incapable of sin. What Rashi says is simply this: If 
the High Priest makes an incorrect decision, the people sin 

89 Spec. Leg., I, 230. 
40 Philons Bildung, p . 60. 
4 1 Philo und die Halacha, p . 31, n. 1. 
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unintentionally by following his decision. Th i s does not 
necessarily mean that the High Priest does not also share in 
this unintentional sin. Nor is Heinemann correct in his in­
terpretation of the verse in L X X , which he takes to be the 
source of the supposed view of Philo. T h e statement "that 
the people sin" in L X X corresponds exactly to Rashi's in­
terpretation of the Hebrew reading, "according to the sin 
of the people. , , 

T h e real meaning of Philo's declaration that the "High 
Priest . . . is immune from sin" can be established by the fol­
lowing passage in the Mishnah. "If he that says the prayers 
falls into an error unintentionally it is a bad omen for him; 
and if he is the agent of the congregation it is a bad omen 
for the congregation, for a man's agent is like himself." 4 2 

What the Mishnah says is quite clear. If the representative 
of the congregation in prayer services makes an error, the 
error is not owing to his own sinfulness but to the sinfulness 
of the congregation. 

As prayers took the place of sacrifices after the destruction 
of the Temple , many laws about prayers reflect ancient laws 
of sacrifices. Consequently, the Mishnaic statement that an 
unintentional error by the agent who delivers the prayers 
for the congregation is owing to the sinfulness of the con­
gregation reflects the common belief in Palestine regarding 
sacrifices during the existence of the Temple . Thus , if the 
High Priest made an involuntary error in offering sacrifices, 
or in any other part of the Temple ritual, he is personally 
considered " immune" from that sin, inasmuch as the error is 
the nation's. It is only in this limited sense that Philo speaks 
of the immunity of the High Priests. As a private individual 
the High Priest, in Philo's view, was not sinless. Quite the 
contrary. In a passage dealing with the High Priest's private 
life Philo does not absolve him of responsibility for an un­
intentional sin; he says merely that as a mediator between 
God and men the Priest must be careful to observe the biblical 
law so that he may not stumble in an unintentional way and 
disgrace his office. 4 3 

^Ber . 5, 5. 
"Spec. Leg., I l l , 134-35-
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Of the many restrictions placed on the High Priest, Philo 

discusses thoroughly the law of Lev. xx i . 10-13 which pro­
hibits the High Priest from approaching a dead body: 

A n d the priest that is the highest among his brethren, u p o n whose head 
the anoint ing oi l is poured and that is consecrated to pu t o n the gar­
ments, shall no t let the hair of his head g o loose, nor rend his clothes, 
neither shall he g o in to any dead body , nor defile himself for his father 
o r his mother, neither shall he g o ou t of the sanctuary o f his G o d , for 
the consecration of the anoint ing o i l o f his G o d is u p o n him. 

Philo sees in this law a double prohibition: the first, the 
High Priest is not to defile himself even for his nearest rela­
tions; the second, he must not mourn for them. Furthermore, 
Philo takes the statement, "neither shall he go out of the 
sanctuary of his God," as a command that the High Priest 
should continue his ministration in the Temple in spite of 
his mourning. He explains the injunction thus: 

For the services of the other priests can be performed by deputy so 
if some are in mourn ing n o n e of the customary rites need suffer. But 
n o o n e is a l lowed to perform the functions of a High Priest and there­
fore he must always cont inue undefiled, never coming in contact with 
a corpse, so that he may be ready to offer his prayers and sacrifices at 
the proper time without hindrance o n behalf o f the nation.** 

In Tannait ic Halakah, however, there is a discussion con­
cerning the right of the High Priest in mourning to offer 
sacrifices. " T h e Rabbis taught: T h e High Priest may sacri­
fice when he is an onen [i.e., when one of his relatives has 
died and has not yet been interred] but he may not eat 
of the sacrifices." In another Boraita in the same place we 
read: "When he stands sacrificing at the altar and he is in­
formed that one of his relatives dies, he must interrupt the 
service and go. So says R. Judah. R. Jose says: He must 
conclude the services and then go." 4 5 

44 Spec. Leg., I, 113. 
4 5 Yoma 13b; see also the disagreement between Rashi and Tosafot whether 

the dispute in the Boraita refers to an ordinary priest or the High Priest. 
I follow the interpretation given by Tosafot. Rashi's interpretation is very 
difficult, for it is the unanimous opinion of the Tannaim that an ordinary 
priest must stop his service in the Temple at the time of mourning. T h e 
Boraita to which Abaye makes reference is not found in Tannaitic sources; 
see also Zeb. 16b. 
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Although the T a l m u d quotes the Boraita in stating that 
even the High Priest is not allowed to perform priestly duties 
in the Temple during his time of mourning, still, as far as we 
can judge from Tannait ic literature found in the Mishnah 
and Tosefta, he was allowed to offer the sacrifices, but not 
allowed to eat them: "Whi le his dead lies unburied, the 
High Priest offers sacrifice, but may not consume it, and an 
ordinary priest may neither offer sacrifice nor consume it." 4 6 

In the Tosefta we find only a disagreement on whether the 
High Priest may offer sacrifices during the whole day of being 
an onen, or whether he is only permitted to finish his service. 
A l l agree, however, that the High Priest may perform his 
priestly service while he is in mourning, though he is not 
allowed to eat of the sacrifices. 4 7 T h e reason for the distinc­
tion seems to be the same that Philo gives, that since no other 
man can substitute for the High Priest, the High Priest may 
offer the sacrifices, though not eat of them. Thus , this view 
agrees with the accepted Tannait ic Halakah, but, in apparent 
contradiction to it, Philo presents an additional explanation 
for the right of the High Priest to offer sacrifices: 

Further, since he is dedicated to G o d and has been made captain o f the 
sacred regiment, he ought to be estranged from all ties o f birth and no t 
b e so overcome by affection to parents o r children o r brothers as 
to neglect o r pos tpone any o n e o f the religious duties which it were 
well to per form without any delay. H e forbids h im also either to rend 
his garments for his dead, even the nearest and dearest, o r to take from 
his head the insignia o f the priesthood, o r o n any account to leave the 
sacred precincts under the pretext of mourning. Thus , showing rever­
ence bo th to the place and to the personal ornaments with which he is 
decked, he will have his feeling o f pity under control and cont inue 
throughout free from sorrow. 4 8 

According to this explanation, the Priest must continue 
his duties during a mourning period, not because substitu­
tion for him is impossible, but because, in the highest service 
of God, he must remain free from the ordinary claims of 
sorrow and family loss. According to the Mishnah, the people 
have to comfort the High Priest when he is a mourner. He 

4 6 Hor. 3, 5; see also Jer. Tal. 47d and 48a. 
4 7 Tosefta Zeb. 11 , 3. 
48 Spec. Leg., I, 114. 
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must rend his garments, but not as every person does. 4 9 T h e 
exception which the Bible makes with regard to the mourning 
of the High Priest was interpreted in Tannait ic Halakah to 
mean, not a prohibition of mourning for his parents, but the 
necessity to continue his duties as High Priest, regardless of 
his mourning. T h e Mishnah says: "If a death occurs in his 
family, he must not accompany the coffin; but if the coffin 
with those accompanying it is no longer visible in the street, 
he may go after them." 5 0 T h e High Priest also condoled 
with other people. W h e n they grieved with him, the people 
used to say: " W e shall be your atonement," and his answer 
was, " Y o u shall be blessed from heaven." 5 1 Mishnaic litera­
ture seems to have applied the laws of mourning to the High 
Priest, as well as to an ordinary priest of Israel. 

Philo's statement that the High Priest who has dedicated 
his life to the service of God must be superior to pity and 
must renounce his relations with his kinsmen has a parallel 
in Jesus' ideal for his disciples in general. In Luke ix. 59-62 
we read: 

He said to another, Follow me. But he said, Permit me first to bury 
my father. He said to him, Leave the dead to bury their own dead, 
but go thou proclaim the kingdom of God. Moreover, another said, I 
will follow thee, Lord, but first permit me to take leave of my house­
hold. Jesus said to him, No one who has put his hand to the plough 
and looks behind is fit for the Kingdom of God. 

Jesus required this renunciation of his disciples, who wanted 
to become the servants of God, and Philo required it of the 
High Priest, who also dedicated his life to the service of God. 
T h e Tannait ic scholars, however, considered even the High 
Priest an ordinary human being, not exempt from devotion 
to his relatives or from mourning for them, though he must 
not allow this to interfere with his official duties. 

In the judicial realm, the exercise by the High Priest of such 
authority in the Sanhedrin is a subject on which a great deal 
of literature has been written. T h e problem may be stated 
briefly as follows: In Mishnaic literature the High Priest 

4 9 Hor. 3, 5; Sifre Emor 2 (Lev. xxi. 10) . 
6 0 Sanh. 2, 1; Sifre Emor 2 (Lev. xxi. 10-13) . 
5 1 Ibid. 
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5 2IJag. 2, 2. 
^Sanh. 2, 1. 

M Sanh . i i , 2. 
85 Ant., 4, 8, 14. 

never figures as the head of the Sanhedrin, nor does his posi­
tion as the head of the priesthood make him ipso facto a 
member of that body. T h e Mishnah refers by name to those 
who presided over the Sanhedrin but makes no reference to 
any High Priest. 5 2 Tannait ic sources merely state that the 
High Priest can judge and can also be judged, 5 3 but that no 
special privileges are granted to him in the Jewish courts. In 
Josephus and in the New Testament, however, the dpx^pcvs 
appears to be the head of the Sanhedrin. Josephus mentions 
some high priests by name who seem to have presided over 
the Sanhedrin. It would hardly be in place here either to 
give a survey of the various theories formulated to reconcile 
the contradictory sources, or to present a new one. Of value 
at this point is mere citation of some passages in Philo which 
deal with the same problem. 

In Deut. XVII. 8-10, we read: 

If there arises a matter too hard for thee in judgment, between blood 
and blood, between plea and plea, and between stroke and stroke, even 
matters of controversy within thy gates; then shalt thou arise, and get 
thee up unto the place which the Lord thy God shall choose. And thou 
shalt come unto the priests the Levites, and unto the judge that shall 
be in those days; and thou shalt inquire; and they shall declare unto 
thee the sentence of judgment. 

T h e Mishnah, 5 4 Philo, and Josephus interpret this passage 
with reference to the local court, which cannot come to a 
decision about a complicated matter. T h e judges have to 
present the case before the Sanhedrin in Jerusalem, but Jo­
sephus and Philo differ concerning the make-up of the 
Sanhedrin. Josephus says: 

But if the judges see not how to pronounce upon the matter set before — 
and with men such things oft befall — let them send up the case entire 
to the holy city and let the apx^peis and the irpofifiTris and the yepovata 
meet and pronounce as they think fit.65 

What Josephus means by irpo^Tns is obscure. Both he and 
Philo employ the term TT/OO^TJT^S with reference to the priests. 
Josephus' use of the term "prophet," in addition to the term 
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"priest," may have reference to an additional name for the 
High Priest, and this passage, therefore, suggests that he 
considered the High Priest the head of the Sanhedrin who 
judged between "blood and blood." Similarly, in Contra 
Apionem, where he has in mind the same verses (Deut. x v n . 
8-10), he says that the duty of the High Priest is to "safeguard 
the laws, adjudicate in cases of dispute, punish those con­
victed of crimes. A n y one who disobeys him wil l pay the 
penalty as for impiety towards God himself." 5 6 According 
to Philo, the Sanhedrin in Jerusalem consisted of the priests 
and of a head and leader of this group (6 T W Upim Uapxo? KOL 
^ycjuwv). 5 7 Unlike Josephus, then, Philo does not make the 
High Priest the head of the Sanhedrin, but rather another 
person whom he calls in Greek e&pxos, which is equivalent 
to the biblical term fcPtW. It wil l be noticed also that, accord­
ing to Philo, the Sanhedrin consisted of priests only. T h i s 
differs from the Mishnah which says that priests, Levites, and 
Israelites who give their daughters into marriage to priestly 
stock are qualified to try capital cases. 5 8 

Many passages in Philo imply that the King was the head 
of the Sanhedrin and chose the judges who ruled and judged 
with him ( o t uvvap&wi KOL avvSiKdcrovm).59 Philo also says that 
Moses, through the providence of God, became King, law­
giver, High Priest, and prophet. H e continues: 

But why it is fitting that they should all be combined in the same 
person needs explanation. It is the King's duty to command what is 
right and forbid what is wrong. But to command what should be done 
and forbid what should not be done is the particular function of law; 
so that it follows at once that the King is a living law and the law a 
just king, but a king and lawgiver ought to have under his surview not 
only human but divine things; for without God's directing care the 
affairs of kings and subjects cannot go aright. And therefore, such as 
he needs the chief priesthood, so that fortified with perfect rites and 
the perfect knowledge of the service of God he may ask that he and 
those whom he rules may receive prevention of evil and participation in 
good from the gracious Being who assents to prayer.60 

56 Cont. Ap., II, 23; see also Weyl, Strafgesetze bei Flavins Josephus, pp . 25 ff. 
57 Spec. Leg., IV, 190. 
6 8 Sanh. 4, 2. 
59 Spec. Leg., IV, 170. 
60 Vita M., II, 4 ff.; see also Quaes, in Ex., 68. 
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Thi s passage again shows that Philo considered the King as 
the symbol of the law, while the High Priest's functions were 
to deliver the prayers and perform the rites in the Temple . 
Philo's conception that "the king is a l iving law" is, as Pro­
fessor Goodenough has admirably argued, based on Hellenis­
tic sources. 6 1 

Elsewhere, in discussing the Sanhedrin in Jerusalem, Philo 
fails to mention the High Priest. He deals there with the 
case of a husband who suspects that his wife has committed 
adultery. T h e husband, he says, must take her to the Jewish 
court in Jerusalem, 6 2 obviously to the Sanhedrin, which the 
Mishnaic Halakah specifies for such trials, 6 3 but though it is a 
priestly duty to determine by the ordeal of bitter water the 
truth or falsity of a husband's suspicion, the High Priest 
does not appear in the discussion. 

There is, however, one passage in which Philo seems to 
consider the High Priest as the presiding officer of the court. 
In De Specialibus Legibus Philo endeavors to explain the 
biblical law that if one kills without intent he goes out free 
from the cities of refuge, on the occasion of the death of the 
High Priest: 

. . . the H i g h Priest is the relation and nearest kin of the whole nation, 
w h o as ruler dispenses justice to litigants according to the law, w h o day 
by day offers prayers and sacrifices and asks for blessings, as for his 
brothers and parents and children, that every age and every part o f 
the nation regarded as a single b o d y may b e united in one and the 
same fellowship, making peace and g o o d order their aim. Everyone, 
then, w h o has slain another unintentionally must fear the High Priest 
as a champion and defender o f the slain and keep himself shut u p 
within the city in which he has taken refuge, never venturing to show 
himself outside the walls, that is, if he sets any value o n his safety, o r 
o n a life secure from danger. W h e n , then, he says that the exile must 
no t return till the death o f the H i g h Priest, it is as much as to say till 
the death o f the c o m m o n kinsman o f all, w h o alone has authority to 
arbitrate o n the rights o f bo th the l iving and the dead (T<X T&V I&VTWV KQX 

ra rQv TerekevTrjicdTtap).*1 

8 1 "The Political Philosophy of Hellenistic Kingship," Yale Classical 
Studies, I (1928), 56-101. 

62 Spec. Leg., I l l , 53. 
6 3 Sot. 1 ,4 . 
64 Spec. Leg., I l l , 131-33. 
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Philo here uses the term Trpvravcvu, employed in Greek litera­
ture for one who presides over a court. Similarly, in Greece 
the presidency of the @ov\rj was called the irpvravcia. Further­
more, according to Philo, the High Priest passes final judg­
ment in cases of involuntary murder; moreover, his use of 
the word Ppa/3cveiv shows that he looked upon the High Priest 
as judge among the Jews. T h o u g h these details may seem 
contrary to the implication of the other passages quoted 
above, the apparent contradiction may possibly he removed 
by showing on the basis of rabbinic sources, that even if the 
High Priest was not the head of Sanhedrin, he did conduct 
trials for unintentional murder. 

T h e Mishnah in Makkot describes the court procedure in 
such cases: 

If the High Priest dies after the trial is concluded the manslayer does 
not go into banishment. If he dies before the trial and another High 
Priest was appointed in his stead and the trial was then concluded the 
manslayer returns after the latter's death. If the trial was concluded 
without a High Priest he can never return from his place.6 5 

I take the last statement in the Mishnah, " if the trial was 
concluded without the High Priest," to mean that if the 
High Priest was not present at the trial, the manslayer was 
not set free at the High Priest's death. 6 6 Th i s Mishnaic law 

6 8 Mak. 2, 6. 
6 6 The statement in the Mishnah, "if the trial was concluded without the 

High Priest," may mean either in the absence of the High Priest at the trial 
or that the trial was concluded when there was no High Priest temporarily 
in office. However this phrase is interpreted, there is no biblical basis for it. 
W e accept the former interpretation, which is supported by the Mishnaic 
text appearing in the Jer. Tal. The same Mishnah in Mak. 2, 6 states: " T o 
begin with, a manslayer was sent in advance to the cities of refuge whether 
he had slain in error or with intent. Then the court sent and brought him 
from thence and whoever was found guilty of death was beheaded, whoever 
was found not guilty they acquitted. Whoever was found liable to banish­
ment they sent back to his place (lOlpO1? ma in*Tn» firt* n^nnst* ifi). 
No matter whether the High Priest was anointed with the oil of unction or 
he was consecrated by many vestments or retired from his high priesthood, all 
restore the manslayer" (risnn n» jnnno) . This last phrase is obscure. Does 
it mean that they restore him to banishment in the sense that the word 
p i n n a is used previously with reference to the conviction by the court, or 
does it mean that all on their death free him from banishment and restore 
him home? R . Isaiah of Trani accepts the former interpretation, namely, 
that the High Priest sends the manslayer to banishment (Tosafot Rid on 
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has no biblical basis, since the Bible does not state that there 
must be a High Priest at the trial. T h e Tannait ic scholars, 
like Philo, seem to have associated the freedom of the mur­
derer with his conviction, namely, that if the High Priest's 
death freed the unintentional murderer, then the High Priest 
must have participated in the conviction of the manslayer. 
Hence, if the trial of the manslayer was conducted without 
the High Priest, the manslayer was not freed at the High 
Priest's death. Th i s is the only reference in Tannait ic litera­
ture to the participation of the High Priest in the judiciary, 
but the Mishnaic tradition that the High Priest participated 
or presided in trials of unintentional murder was also known 
to Philo. T h e laws of both the Mishnah and Philo, however, 
dealing with the conviction and freedom of the unintentional 
murderer are merely theoretical, since the cities of refuge 
could hardly have been in existence during the Second Com­
monwealth. But it is not accurate to maintain the general 
theory that we have no Tannait ic tradition concerning the 
High Priest's judicial participation. 

Yoma 73a). This interpretation has the support of the text in Jer. Tal. There 
the phrase, "all restore the manslayer," is omitted, and the whole Mishnah 
deals with the conviction and with the restoring of the unintentional murderer 
to banishment. It reads as follows: lttlptt1? im« fPTntt ni^ft IBJJ 
DHJQ nana into nntran ]»ffn mffD nna. The same text is also found in 
the old printed Mishnahs. Hence, the High Priest actually participated in 
the banishing of the unintentional murderer, as well as in his conviction. In 
the same light we may understand the tradition reported in the same Mishnah 
that the mothers of the High Priests were so anxious to pacify the man-
slayers that they provided food for them. This was to protect the High 
Priest, who actually sentenced and banished the murderer, against a griev­
ance and possible harm from the offender. 
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CIVIL A N D C R I M I N A L L A W 

1. SLAVERY AND " L E X TALIONIS" 

O N E of the fundamental differences between Jewish and 
non-Jewish law in the ancient world involved the social and 
legal status of a slave, his individual rights and obligations. 
In Attic law the slave was considered as a chattel without legal 
obligation. If, for instance, a slave injured a person he was 
not held legally responsible for the damages. Even if he 
were set free, no legal action could be brought against h im for 
what he had done. 1 T h e entire responsibility fell upon the 
master. T h e attitude of the Romans towards slaves was hardly 
more favorable. According to Roman law, when a crime was 
committed by a slave a noxal action was brought against the 
dominus, who either had to pay the damages or had to hand 
over the slave to the injured man. After manumission, how­
ever, the offender became liable for the violations of law com­
mitted while a slave. 2 It is only natural that a society which 
did not hold a slave responsible for his crimes, but treated 
him like an irrational animal, should make no laws for pro­
tecting his life. T h e Stoics, it is true, held the view that 
slaves were the natural equals of their masters, but this was 
only an idealistic philosophy that had no bearing upon prac­
tical life. G o o d e n o u g h 3 quotes Seneca's De dementia 1.18, 
in which he urges masters to treat their slaves kindly, but at 
the same time Seneca admits that there are no legal restric­
tions upon what a master may or may not do to his own slave. 
Even a philosopher like Plato could argue that a distinction 
must be made between kil l ing one's own slave and ki l l ing 
another's. If the former, the master merely becomes ritually 

1 See J. H. Lipsius, Das attische Recht (1915) , pp . 793-95 and n. 17. 
a W . Buckland, The Roman Law of Slavery (1908), pp. 89 ff., 112; Roby, 

Roman Private Law, p . 242. 
• Jewish Courts in Egypt, p . 122. 
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unclean and needs ceremonial purification. If he kills an­
other's slave, he must pay money for damaging another's 
property. 4 In neither case, however, does Plato consider the 
act a criminal offense punishable by death. 

What was the Jewish attitude towards the social and legal 
status of slaves? 

Under Mosaic law there were two kinds: (1) an Israelite 
slave, whom the master had acquired for a term of six years 
or until the Jubilee; (2) an alien slave. In the former case 
the slave had the status of a hired servant and enjoyed vir­
tually the same privileges in the community life as his master. 
T h e foreign slave, however, had a considerably inferior 
status. 5 Nevertheless, the biblical laws governing the penal­
ties for mistreating slaves offer little light on which type of 
slave is meant. Exod. xx i . 20-21 says: " A n d if a man smites 
his bondman or his bondwoman with a rod, and he die under 
his hand, he shall surely be punished. Notwithstanding, if 
he continue a day or two, he shall not be punished for he is 
his money." Here the general term bondman (IS J?) is used, 
applicable to either an Israelite or alien slave. T h e law does 
not specify the exact penalty for ki l l ing the slave, but the 
phrase, "he shall surely be punished," does not necessarily 
imply that it would be by death, as in the case of ki l l ing a 
freeman. T h e L X X here translates the Hebrew by waU, 
a general term which may mean son, child, servant, as well 
as slave. Had the L X X understood "Dy to mean only a foreign 
slave, it would have translated the term by SoOAos, which pri­
marily means a slave. T h e L X X , like the Hebrew text, does 
not state explicitly the exact penalty for kil l ing a slave. T h e 
term is also used in Exod. x x i . 26, which states, " A n d if 
a man smite the eye of his bondman or the eye of his bond­
woman and destroy it, he shall let him go free," but again 
it does not stipulate the kind of slave. It is to be noted that 
Josephus does not mention this law at all, while in discussing 
Exod. x x i . 20, quoted above, he fails to state that it deals 
with the beating of a slave by his master. He writes: "In a 
fight without the use of the blade, if one be stricken and die 

4 Laws 865<I, 868a. 
r* See Lev. xxv. 45-46. 
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• Ant., 4, 8, 26. 7 Yad . 4. 7. 

on the spot, he shall be avenged by a like fate for him that 
struck him. But if he be carried home and lie sick for several 
days before he dies, he that struck shall go unpunished." 6 

Josephus here amalgamates the law of Exod. xx i . 18, re­
lating to death caused by quarrels, with Exod. x x i . 26, relating 
to the death of a slave by his master's hand. It is highly 
probable that, writing for a Roman world, he purposely 
omitted noting that the law of Exod. xx i . 26 relates to the 
kil l ing of a slave, for the non-Jewish world could hardly 
have seen any logic in a law that demanded capital punish­
ment for such an act. 

Hence, for more detailed information concerning the 
legal status of an alien slave in the ancient Jewish commun­
ity, we are dependent upon oral traditions as recorded in 
Tannait ic and Hellenistic literature. 

Wi th regard to the laws of slavery, the Mishnah relates the 
following points of disagreement between the Sadducees and 
Pharisees: 

The Sadducees said to the Pharisees: If I am responsible for damages 
done by my ox and my ass for whose observance of the ritual law I am 
not responsible, how much more must I be responsible for the damages 
done by my manservants and maidservants, for whose observance 
of the ritual law I am responsible. T o this the Pharisees replied: no, 
you are right in making a master responsible for damages done by his 
ox and ass, because these animals have no mind, but can you make 
him responsible for the damages done by his manservant or maidservant 
who have minds of their own? 7 

W e may assume that the disagreement extended beyond the 
question of the master's responsibility for injuries com­
mitted by his slave to the problem of the slave's social status 
in general. T h e Sadducees, like the Romans and Greeks, 
considered the slave the personal property of the master, 
on a level with the ox and the ass. Even the command­
ments which the slaves had to observe were not his personal 
obligations; it was the master's responsibility to see that they 
were observed. Doubtless if the eye of a slave were struck 
out, the Sadducees would not have applied the law of "an 
eye for an eye." In such a case the offender would have 
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been obliged to pay damages to the master, as if the injury 
had been to his ass or any other personal property. T h e same 
principle would be applied if the slave injured somebody 
else. It is highly improbable, as well, that the Sadducees 
would have punished by death the master or any other person 
who killed a slave. In other words, the Sadducees differed 
in no respect from the non-Jewish world in their attitude 
towards slavery. 

T h e Pharisees, however, regarded the slave as a person 
with his own responsibilities. He had a mind of his own 
and differed in no respect from any other member of the 
community. If he injured somebody, he had to pay for it, 
and a person who injured a slave had to pay damages directly 
to the slave without dealing with the master. 8 If someone 
gave the slave a present and stipulated that his master should 
exercise no influence over it, his master had no right to take 
it away from him. 9 In one instance, indeed, the slave was 
regarded as personal property. T h e Mishnah says that if 
the master injured his slave, he did not have to pay damages. 1 0 

Undoubtedly, the master had no right to inflict injury. A t 
the same time, he could not be compelled to pay damages 
because, according to the Tannait ic Halakah, the slave, as 
personal property, could not acquire money given to him by 
his master. T h e Tosefta says that any transaction between 
master and slave is like shifting a thing from the right hand 
to the left . 1 1 Had the Pharisees taken an eye for an eye 

8 B. K. 8, 3. According to the Mishnaic law if one injures his friend he has 
to pay five kinds of damages: (1) for deterioration in value; (2) for his 
pain; (3) for medical attendance; (4) for loss of time; (5) for mortification. 
The Mishnah states that if one injures another's alien slave he has to pay 
also the quintuple kinds of damages, but as to whom the damages belong 
the Mishnah is silent. The statement in the Tosefta B. K. 9, 10 nnyi ^ninn 
nnfffl p yin m»n Dijyaan innDttn shows conclusively that the damages 
belonged to the slave. T h e term nun, however, can mean only a moral 
obligation. According to the Talmudic Halakah, the damages belong to the 
master (Git. 12b) . Many rabbinic sources imply that the early Halakah was 
more liberal to the foreign slave, 

°Kid. 1, 3; Tal. ICid. 23a, b . 
1 0 B. K. 8, 5. 
1 1 Tosefta Kid. 1, 6. This principle seems to have been known also in 

Attic law. See A. Gulak, "Kinyano shel 'Ebed Kena'ani le-fi Dine ha-Talmud," 
Tarbiz, I (1930), 20-26. 
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literally, they would have applied the talio even to injuries 
inflicted upon a slave. 

In other words, the master who mutilated his slave paid 
no damages, not because he was under no moral obligation 
to do so, but simply because he could make no legal transac­
tion with his personal property. T h e Talmudic scholars 
could not even understand how the master could grant free­
dom to his slave, since the slave was treated like personal 
property. T h e Amoraic scholars could only reply to this 
question, "His letter of manumission and his right of self 
disposal come simultaneously." 1 2 T h e opinion of the Tan-
naim seems to have been, however, that the master had a 
moral obligation to pay for the injuries he committed, though 
legally he could never pay his own slave. 1 3 Hence, the law 
was different if a master killed his alien slave. In such a case, 
the master was punished by death. 1 4 T h e Tanna im have, 
therefore, interpreted the term servant in Exod. x x i . 
20 as referring to an alien slave, and the phrase, "he shall 
surely be punished," as meaning capital punishment by 
court. T h e y have also interpreted the term servant (*Dy) 
in Exod. x x i . 26 as relating to an alien slave. 1 5 Hence, if the 
master maimed any part of the alien slave, freedom must be 
granted. Consequently, the Pharisees and the Tannait ic 
scholars, unlike the Sadducees and non-Jewish world, made 
no legal distinction between the responsibilities of a freeman 
and an alien slave. T h e life and property of the slave were 
fully protected. It should be understood that these laws were 
not merely theoretical, for during the Tannait ic period 
slavery was a l iving institution. 

1 2 Kid. 25a. 
1 8 See Tosefta B. K. 9, 10. 
"Mekil ta Mishpatim on this point. nrp» Dp J' Dpi "DTD mrcn ityM "npa. 

See also Sanh. 52b. 
1 8 The Mekilta Mishpatim on this point says that the law set the slave 

free in case the master struck him because the master made the slave suffer. 
Rashi, undoubtedly basing his point of view on a much earlier source, says 
that the prohibition against injuring a freeman applies equally to an alien 
slave, and, therefore, the law ordered that in case the master injured his 
slave he must set him free ia 5an DM ia l̂arV? W l U'Kl msoa 
n ^an*? l a e n p « K I ^ K o n a a i p t o a nnirV? KS> (Git. 21b). We shall see 
that the same reason is given by Philo. 
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Discussing the rabbinic attitude towards alien slaves, Moore 
says: " T h e legal and social status of slaves was substantially 
the same as in contemporary pagan countries. It may be 
remarked that the slave was not a 'chattel* as in the famous 
American decision, but is assimilated to real rather than 
personal property." 1 6 Moore's description of the status of an 
alien slave in Palestine is not, however, in accord with the 
Pharisaic and Tannait ic law, though it is true that this was 
the attitude of the Sadducees. 

T h e next question concerns the attitude of the Hellenistic 
Jews towards the institution of slavery. Did they side with 
the Pharisees and Tannaim, or with the Romans and Greeks? 
I believe that the passages in Philo speak for themselves. 

Like the Tannait ic scholars, Philo makes a fundamental 
distinction between an Israelite and alien slave. He even 
argues that an Israelite who sells himself into slavery is not 
in reality a slave: 
For peop le in this posit ion, though we find them called slaves (SotfXovs), 
are in reality hired labourers (Orjras) w h o undertake the service just to 
procure themselves the necessaries o f life, however much some may 
bluster about the rights o f absolute power which they exercise ove r 
them. 1 7 

Philo continues to emphasize that no Israelite may be called a 
SoOAos. In another place, where he repeats this view, he says: 
But the law does permit the acquisition of slaves from other nations 
for two reasons: first, that a distinction should b e made between fel low 
countrymen and aliens; secondly, that that most indispensable possession, 
domestic service, should no t be absolutely exc luded from his c o m m o n ­
wealth. 1 8 

Oral traditions were not exactly needed for this distinction 
between alien and Israelite slaves, for Philo might have 
learned it from Lev. xxv . 4 3 , but his discussion of the laws 
regarding alien slaves is undoubtedly based upon oral tradi­
tion. 

After Philo finishes his discussion of the laws relating to 
free-born persons of citizen rank ( eV ikevOipois Kal aaroU), he 
gives a summary of the laws relating to slaves (wepl o i W w v ) . 

16 Judaism, II, 135-36. 
"Spec. Leg., II, 81. 1 8 Spec. Leg., II, 123. 



C I V I L A N D C R I M I N A L L A W 95 

Spec. Leg., Ill, 138-42. 

There is no doubt, as many writers have noticed, that he 
introduces here the laws relating to alien slaves whom he 
does not consider freemen or citizens. He uses the two Greek 
terms, OIKIT^ and SouAo?, as synonyms for alien slaves. He 
writes: 
The masters should not make excessive use of their authority over 
slaves by showing arrogance and contempt and savage cruelty. For 
these are signs of no peaceful spirit, but of one so intemperate as to 
seek to throw off all responsibility and take the tyrant's despotism for 
its model. . . . Such a one must clearly understand that his misconduct 
cannot be prolonged or widely extended with immunity, for he will 
have for his adversary justice, the hater of evil, the defender and cham­
pion of the ill-used, who will call upon him to give an account for the 
unhappy condition of the sufferers. And if he alleges that the stripes 
he inflicted were meant as a deterrent (ipeica povdealas ivreivai) and not 
with the intention of causing death, he shall not at once depart with 
a cheerful heart, but will be brought before the court (els diKaarripiop 
diraxfeis), there to be examined under strict investigators of the truth as 
to whether he meant to commit homicide or not, and if he is found to 
have acted with intentional wickedness and with malice aforethought he 
must die (flptfo-KeVw), and his position as a master will avail him nothing 
to escape the sentence. But if the sufferers do not die on the spot under 
the lash but survive for one or perhaps two days, the situation is dif­
ferent and the master is not to be held guilty of murder. In this case 
he is provided with a valuable plea, namely that he did not beat them 
to death at the time nor yet later when he had them in the house, but 
suffered them to live as long as they could, even though that was quite a 
short time. Furthermore he may argue that no one is so foolish as to 
try to harm another when he himself will be wronged thereby. And it 
is true that anyone who kills a slave injures himself far more, as he 
deprives himself of the service which he receives from him when alive 
and loses his value as a piece of property. . . . When a slave has com­
mitted some act worthy of death his master should bring him before the 
judges and state the offense, thus leaving the decision of the penalty with 
the laws instead of keeping it in his own hand. 1 9 

Hence Philo, like the Pharisees and Tannait ic scholars, 
makes no distinction between the moral obligations of alien 
slaves and freemen. If one kills a slave intentionally, the 
murderer is punished by death. If a slave commits a criminal 
act he must be brought to court for trial, and the master 
cannot determine the punishment. If the master kills his 
own slave, the court must decide whether the criminal act 
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was performed with the intention of murder, for the master 
may argue that he used the stripes as a means of deterrence. 
If the slave continued to live for a day or two, the master is 
acquitted on the ground that if he had intended to kill the 
slave he would have done so at once. Philo seems to use the 
word "stripes" advisedly, for it was customary to chastise 
slaves by stripes. In such a case the master might have an 
excuse, but if he attacked the slave with a deadly weapon, 
he would suffer the penalty of death even if the victim con­
tinued to live a day or two. T h e same view is also expressed 
by Maimonides, 2 0 though the latter could find no sources for 
it in Tannait ic Halakah. 2 1 

Philo also says that the penalty of "an eye for an eye" is 
applied to maiming a freeman as well as a slave. In his dis­
cussion of the law of Exod. x x i . 26 he says: 
If, then, anyone has maliciously injured another in the best and lord­
liest o f his senses, sight, and is p roved to have struck ou t his eye, he 
must in his return suffer the same if the other is a free man, bu t n o t if 
he is a slave. N o t that the offender deserves pardon o r is less in the 
wrong, bu t because if the master is mutilated as a punishment the in­
jured slave wil l find h i m worse than before. . . . I t effected this b y 
enacting that if anyone struck ou t his servant's eye he should wi thout 
hesitation grant h im his liberty, for in this way the master will incur 
a doub le penalty; he will lose the value o f the slave as well as his 
services, and a third affliction more severe than either o f these two is 
that he will b e forced to confer a benefit that touches his highest in­
terest o n an enemy w h o m he probably h o p e d to maltreat indefinitely 
(KCIKOVV del dtpaarOcu).22 

20Mishneh Torah, "Hilkot Ro?eafc" 2, 14: 1*303 H3y m fWOrw ^ mm 
Q I O V I K oil JH3 u ' K nn»o^ im»to jro t«n>3i sin.un p « 3 i« tpioi 
n m n naom a î tm asnisi njnsii to3«a now 13^ . Of course the Mekiita 
on this point says fPBPft H3 13 tt"tt 1313 U3iff *ry 3 " n WK. Ritter thinks 
that this Tannaitic passage is a parallel to the passage in Philo (Philo und 
die Halacha, p . 33). It has, however, nothing in common with Philo's words. 
He does not discuss the question whether the instrument could cause a 
deadly blow. He says rather that if the master killed the slave by rod he 
may argue that he did it as chastisement without any intention to kill. 

2 1 Philo's statement that in case the slave committed a criminal act the 
duty falls upon his master to bring him to court is also in agreement with 
Tannaitic Halakah. If a slave committed a crime the court proceeded with the 
trial as if the act had been committed by a freeman, but the master was 
required to bring the slave to court and be present at the trial, since the 
slave was his property. The master could neither pardon nor punish the 
slave (Sanh. 19a; see also A. Geiger, Urschrift (1857), p . 144 and n. 2 ) . 

22 Spec. Leg., Ill, 195. 



C I V I L A N D C R I M I N A L L A W 97 

Philo here evidently means an alien slave, for he uses the 
term SoOAos. Furthermore, he says that one of the reasons 
for freeing the slave maimed by his master, instead of inflict­
ing the same injury on the owner, is to make it impossible for 
such a man to ill-treat his slaves forever. Th i s interpretation 
would of course apply only to an alien slave, who served his 
master till death, rather to an Israelite, who served only for 
a limited time. 

T h e significant point in this passage is that the penalty 
for injuring a freeman and an alien slave (whether one's own 
slave or another's) is the same. It is to the slave's advantage 
that the law preferred his emancipation to his continuing in 
his former position and applying the penalty of "an eye for 
an eye" to the master. Parallels to Philo's view are to be 
found only in the Tannait ic Halakah discussed above. 

T h e subject of penology with regard to slavery leads to the 
problem of lex talionis. In general, we know that one of the 
points of disagreement between the Sadducees and Pharisees 
involved the meaning of the biblical phrases, "an eye for an 
eye," "a tooth for a tooth." T h e Sadducees interpreted them 
literally and maintained the lex talionis, whereas the Phari­
sees abrogated the ancient talio and interpreted "an eye for 
an eye" to mean money indemnity. 2 3 Whether the earlier 
Halakah also maintained the Pharisaic interpretation cannot 
be ascertained. T h e fact that R. Eliezer interpreted "an eye 

2 3 The disagreement between the Sadducees and Pharisees as to whether 
the phrase, "an eye for an eye," is to be taken literally is not mentioned in 
the Mishnah or Talmud. The scholiast to Megillat Taanit makes reference 
to this controversy. The historical validity of this report has been a matter 
of dispute among scholars. Geiger doubts whether there was a disagreement 
between the Sadducees and Pharisees with regard to lex talionis, and the 
statement in the scholiast he considers "sicher bloss als eigne Conjecture" 
(Urschrift, p . 148). His main argument that the Sadducees, who were 

people of "Praxis," could not have applied a principle of lex talionis, is very 
unconvincing, since it is an undisputed fact that they were more severe in 
punishing offenders than the Pharisees (see H. Weyl, Die jiidischen Straf-
gesetze bei Flavins Josephus, 1900, p . 156) . Geiger's view was later followed 
by Ritter (Philo und die Halacha, pp . 133-34). Graetz, Frankel, Herzfeld, 
and Weyl, on the other hand, are of the opinion that the Sadducees, who 
were literalists, did not accept the Pharisaic interpretation of indemnity 
money. Geiger and Ritter do not seem to me to have proved their argument, 
but whether the statements in the scholiast are to be taken as historical evi­
dence is another problem. 
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for an eye" literally 2 4 does not mean that he represents an 
earlier Halakah. It may be important to bear in mind that a 
phrase similar to the biblical "an eye for an eye" is also found 
in the Assyrian laws, yet means, not lex talionis, but money 
indemnity. In the Assyrian code we read: "If a man strikes a 
harlot so that she has a miscarriage, blow for blow they im­
pose upon him. He must make restitution for human life." 2 5 

If this law is to be taken literally it means that the offender 
has to suffer the penalty of lex talionis. This , however, is 
highly improbable, since the penalty for causing abortion 
even to a married woman is only a fine. Jastrow, therefore, 
says: "It is hardly to be assumed that in the case of one strik­
ing a harlot, the offender is put to death, if by a premature 
birth a human life is lost. T h e restitution is probably of a 
fine to be fixed by court, or by agreement with the woman." 2 6 

If he is correct in his interpretation, this passage would mean 
that the ancient Semites did not always use such a phrase 
as "a blow for a b low" or "an eye for an eye" in the literal 
sense. Hence, the Pharisaic interpretation of money indem­
nity might not have been an abrogation of the biblical law. 

In his interpretation of "an eye for an eye" Josephus seems 
to have followed partially the Tannait ic or Pharisaic inter­
pretation, for he writes: 

H e that maimeth a man shall undergo the like, be ing deprived o f that 
l imb whereof he depr ived the other, unless indeed the maimed man be 
wil l ing to accept money; for the law empowers the vict im himself to 
assess the damage that has befallen h im and makes this concession, unless 
he w o u l d show himself too severe. 2 7 

T h e difference between Josephus* record and the record we 
find in Tannait ic Halakah is that the Halakah took away 
from the injured man the right to fix the sum or to refuse 
to accept money for mutilation, and put it into the hands 
of the tribunal, whereas Josephus left the decision to the 

2 4 B. K. 84a. 
2 5 This is Jastrow's translation found in G. A. Barton's Archaeology and the 

Bible (1933), p . 433. 
2 6 "An Assyrian Law Code," Journal of the American Oriental Society, X L l 

(1921), p . 47, n. 43; see, however, G. R. Driver and J. C. Miles, Assyrian 
Laws (1936), pp . 116-18. 

27 Ant., \, 8, 35. 
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injured man. It is probable, however, that Josephus con­
fused Jewish law with the law of the Romans, for the passage 
in Josephus is in agreement with Roman jurisprudence. In 
Roman law a distinction is made between membrum ruptum 
and injuria. In the former case, if the two parties could not 
settle the matter among themselves, the talio was applied. In 
the latter case the penalty was a fine. 2 8 T h e talio established 
by the law of the T w e l v e Tables was not inflicted unless the 
delinquent could not agree with the person injured. Josephus' 
statement about lex talionis is the same as the Roman. 

Since the passages in Philo dealing with lex talionis are 
rather conflicting, it is hard to determine whether he and the 
Hellenistic Jews retained it as a legal principle. Philo, it is 
true, says that if a person struck out the eye of a freeman, "let 
him suffer the same" (TO, avra avTuraaxeTQ)),29 but it does not 
imply that he favored the talio. He merely uses the biblical 
phrase "an eye for an eye," but whether money indemnity 
can take the place of the talio is not a question he discusses. 3 0 

Some passages in Philo suggest that he was not in favor of 
retaining the talio at all. Not ing that some lawgivers insti­
tuted the penalty of cutting off the hands of those who beat 
their parents, Philo rejects the punishment on these grounds: 
But it is silly to visit displeasure o n the servants rather than o n the 
actual authors, for the outrage is no t commit ted by the hand but b y 
the persons w h o used their hands to commit it, and it is these persons 
w h o must b e punished. Otherwise, when o n e man has killed another 
with a sword, we should cast the sword ou t o f the land and let the 
murderer g o free. 8 1 

2 8 See T . Mommsen, Zum dltesten Strafrecht der Kulturvolker (1909), 
p . 42. 

""Spec. Leg., Ill, 195. 
M Targum Onkelos translates the phrase "an eye for an eye" literally, but, 

as Weyl argues, there is not a doubt that in Onkelos' time the rabbinic 
interpretation of money indemnity was already an established fact. (Die 
jiidischen Strafgesetze bei Flavius Josephus, p . 148.) The same may be said 
about Philo. The only way to ascertain his attitude towards this problem 
is by a thorough analysis of the passages bearing on it. Dr. Goodenough is 
the only one who has discredited this prevailing view of lex talionis. He 
thinks that Philo applied corporal penalties for injuries (Jewish Courts in 
Egypt, pp. 135 ff . ) . Dr. Heinemann believes that Philo favored the talio 
(Philons Bildung, pp. 358-60). I am inclined to agree with Goodenough, 
though I have worked out the whole matter on a different basis. 

8 1 Spec. Leg., II, 245. 
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Thi s argument of Philo can be applied not only to the organ 
which caused the injury but also to the organ injured, that 
is to say, if a man cuts off someone's hand there is no reason 
to cut off the hand of the man who caused the injury, since 
it is not the hand alone which caused the injury. 

T h e only place where Philo indicates definitely that the 
law of "an eye for an eye" is to be taken literally is the one 
in which he says that if a master destroys his slave's eye the 
law substituted freedom of the slave for destruction of the 
master's eye. I have shown, however, that if a master injured 
his own slave, even according to the Tannait ic Halakah, he 
could not pay his slave for the injuries, not because moral 
obligation was lacking, but because of the slave's status as 
personal property. T h e slave could not acquire money from 
his master for any cause whatever. Philo believes therefore 
that, had not the law provided for the slave's emancipation, 
the impossibility of paying a money indemnity would have 
required the master to suffer the talio. 

O n the other hand, some students find in another passage 
evidence that Philo favored the talio. Here he makes a com­
parison between Jewish and Attic law regarding punishments 
for crimes and criticizes the lawgivers who do not inflict 
penalties appropriate to the offenses: 
T h e legislators deserve censure w h o prescribe for malefactors punish­
ments which d o not resemble the crimes, such as monetary fines for 
assaults, disfranchisement for wound ing or maiming another, expuls ion 
f rom the country and perpetual banishment for wilful murder o r im­
prisonment for theft. . . . O u r law exhorts us to equality when it ordains 
that the penalties inflicted o n offenders should correspond to their 
actions, that their property should suffer if the wrongdo ing affected their 
neighbour 's property, and their bodies (e* r&v cunanav) if the offence 
was a bodi ly injury, the penalty be ing determined according to the l imb, 
part, o r sense affected, while if his malice extended to taking another's 
life his o w n life should be forfeit. For to tolerate a system in which the 
crime and the punishment d o not correspond, have n o c o m m o n g round 
and be long to different categories, is to subvert rather than u p h o l d 
legality. In saying this I assume that the other condit ions are the same, 
for to strike a stranger is no t the same as to strike a father nor the abuse 
o f a ruler the same as abuse of an ordinary citizen. Unlawful actions 
differ according as they are commit ted in a profane or sacred place, o r 
at festivals and solemn assemblies and publ ic sacrifices as contrasted 
with days which have n o holiday associations or are even quite inauspi-
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cious. Al l other similar facts must be carefully considered with a v iew 
to making the punishment greater o r less. 8 2 

Goodenough and Colson have shown that the penalties not 
equivalent to the crimes Philo mentions are those of Greek 
law. T h u s for aUla the penalty was a monetary fine. Inten­
tional murder was often punished by exile, or the murderer 
could save his life by fleeing the country. Philo states, how­
ever, that in Jewish law the penalty always corresponds to 
the crime committed. If, for instance, a man commits an 
offense against his neighbor's body he must be punished in 
the body. If Philo means by the phrase IK TW aufiaTwv that the 
offender must suffer the same injury he inflicted, then it 
would imply that Philo favored lex talionis.33 He is not 
speaking here of mutilation, however, but about injuries in 
general. He uses the term igafxapTavaxn, which literally means 
"i f they shall sin," whereas in another passage, discussing the 
destruction of someone's eye, he uses the term KOTTTW. For in­
juries in general the Bible prescribes that the offender shall 
pay only for the loss of the injured man's time and for healing: 
the offender does not have to suffer the same punishment he 
inflicted. 3 4 It is highly probable that Philo is not really dis­
cussing the lex talionis in this passage, but is considering 
bodily punishments, such as stripes, for general injuries. 
Even according to the Halakah instances appear in which 
persons are punished by stripes for injuries committed. 3 5 

Philo's statement that Jewish law distinguishes between 
striking one's father and striking an ordinary citizen is cer­
tainly correct. T h e distinction, however, which he makes 
between reviling a magistrate or ruler (dp^ovra) and reviling 

3 3 Spec. Leg., I l l , 181. 
3 3 A parallel to Philo's words (Spec. Leg., I l l , 182), "their property should 

suffer if the wrongdoing affected their neighbour's property, and their bodies 
if the offence was a bodily injury," is found in Maimonides. In Moreh 
Nebukim, Part 3, Chap. 41, he writes: p»TM DK1 l B m pTi* e j u a p 'TH DN 
13113)31 pTJi JlBDn. He seems to interpret the phase "an eye for an eye" 
literally (see also Friedlander's note in his translation). In Mishneh Torah, 
"Hilkot Hobel u-Mazzik" 1, 3, Maimonides clarifies his statement by saying 
that the one who maimed his friend "ought" to suffer the same penalty, and, 
therefore, according to tradition he must pay money indemnity. 

^ E x o d . xxi. 18-19. 
^Ket . 32b. 
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an ordinary citizen is not in agreement with Tannait ic Hala­
kah. Philo's words imply that the penalty for speaking evil 
against a judge or ruler is heavier than for maligning an 
ordinary citizen. T h e penalty for committing a criminal 
act, therefore, depends on the social standing of the victim. 
T h e Tannait ic Halakah, unlike Philo, states that with the 
exception of injuring or reviling parents, the penalty for re­
vil ing or injuring a king, judge, or ordinary layman is the 
same. T h e law in Exod. XXII, 28, for instance, forbids one 
to curse a ruler. T h e Halakah understands the prohibition 
to apply also against cursing an ordinary citizen, and the 
penalty in both cases is stripes. 3 6 Only in case of injury, in 
which instance the offender must pay for the indignity in­
flicted, does the Mishnah set the amount to be paid according 
to the social standing of the vic t im. 3 7 Even this Mishnaic 
Halakah was not accepted by all Tannait ic scholars 3 8 on the 
ground that all Israelites alike are the children of Abraham. 
Th i s highly democratic legal principle in the Halakah is, 
therefore, contrary to Philo's view that the penalty depends 
on the social status of the person injured, but is in agreement 
with the Sadducean attitude on this matter. 

T h e T a l m u d relates that a certain Pharisee spread an evil 
report that the mother of John Hyrcanus was taken captive 
and, therefore, John Hyrcanus was not fit to hold the office 
of the High Priest. W h e n the matter was investigated no 
'ground for such accusations was found. T h e n a certain 
Sadducee, who was eager to see the final breach between 
John Hyrcanus and the Pharisees, said to the King: "Should 
the penal law of bringing a false accusation against an ordi­
nary man and against a King and High Priest be alike?" 3 9 

Josephus, relating the same story, says that the Sadducees 
demanded the death penalty, while the Pharisees maintained 
that stripes were sufficient. 4 0 Th i s disagreement between the 
Sadducees and the Pharisees is significant, although, so far 
as I know, none of the students of the legal conflicts between 
these two sects have noticed the existence of one here. Both 

^Mekilta Mishpatim ( X X I I . 27) t " J B DTK ^ INt f K*ttW | i H fc^K ^ t ' K 
•nun N1? ioya V n . 8 7 B . £ . 8, i . 8 8 B . K. 86a. 

8 9 Kid. 66a. 4 0 Ant., 13, 10, 6. 



C I V I L A N D C R I M I N A L L A W 103 

the Sadducees and Pharisees agreed that for spreading an evil 
report the penalty was stripes, but they differed on whether 
it prevailed regardless of the status of the man maligned. 
T h e aristocratic Sadducees maintained that it did not — that 
the penalty depended on the position of the injured or in­
sulted party, and that punishment for reviling an ordinary 
person and a magistrate or ruler cannot be alike. Stripes may 
be sufficient in one case, but a heavier penalty, such as death, 
must be demanded if the offense is against a ruler. T h e more 
democratic Pharisees maintained, on the other hand, that 
Jewish law does not make such a distinction, that the standard 
penalty for spreading a false accusation, whether against a 
ruler or an ordinary citizen, is stripes. Philo's statement that 
according to Jewish law the penalty for KaKats cwrctv against an 
apxovra is not the same as for abusing an ordinary citizen is 
thus in agreement with Sadducean principles. 4 1 

T o sum up the conclusion at which we have arrived: (1) In 
the laws of slavery Philo follows closely Pharisaic traditions; 
(2) in the laws bearing on lex talionis there is uncertainty 
whether Philo favored the ancient talio, or whether in certain 
instances he adopted the Jewish law of money indemnity; 
(3) in laws relating to other crimes and penalties both Phari­
saic and Sadducean principles can be detected. 

4 1 The meaning of Philo's statement that unlawful action differs according 
to whether it is committed on sacred or on ordinary days has been discussed 
by many. Colson offers two explanations, one in opposition to the other. 
The first is that since all religious rites are prohibited on these days, the 
action cannot desecrate them. The opposite explanation is that the licenses 
allowed on feast-days are forbidden on ordinary days (see Appendix to Spec. 
Leg., I l l , 182). Neither of these explanations is plausible. It is highly prob­
able that Philo has in mind Jewish law, which considered an injurious act 
committed on a Sabbath a more serious offense than the same act committed 
on an ordinary day. If one wounded a person on a Sabbath the act was con­
sidered a capital offense punishable by death (B. £ . 8, 3 IVim 1̂1 Pin 
lffflJl ]na). The Tannaitic principle that by wounding or killing a person 
on the Sabbath or festival one desecrates the holiday was also known to 
Philo. In Vita M., II, 214, he says that bloodshed, even when justly deserved, 
desecrates the sacredness of the Sabbath (TTJV Jifitpav evayovs filaa/ia <p6vov, nav 
8ucai6T(tTos i , Trpoad\f/r)Tai). This interpretation is in agreement with the main 
trend of thought in the passage, namely, that the serious offense of an in­
jurious act must be weighed according to the circumstances. T o strike a 
stranger is not the same as to strike a father, and the same act committed on 
an ordinary day is not like one committed on a sacred day. 
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2. T H E D E A T H PENALTY AS A PREVENTIVE MEASURE 

It is generally assumed that neither in the Bible nor in 
rabbinic jurisprudence is there a direct reference to murder 
by poisoning. Weyl 4 2 suggests that as a means of inflicting 
incurable illness or death it was not resorted to by Jews. But 
the value of such a statement is open to doubt. It may be 
true that poison was not commonly employed among Jews, 
but there must have been instances of such crimes. T h e 
Rabbis often used to formulate laws for crimes which were 
rarely or never committed. Thus , those dealing with a "re­
bellious son" are numerous in Tannait ic and Ta lmudic litera­
ture, though the Rabbis themselves admitted that the laws 
were never applied in practice. 4 3 If murder by poisoning had 
been considered a special crime, we should have found some 
reference to it. Tannait ic literature does offer one according 
to which murder by poison is punishable by death only when 
the poison is put directly into the mouth of the man, but not 
when it is put into the food. 4 4 

Philo also speaks of murder by poison, but he makes no 
distinction between direct and indirect poisoning: 
But there are others, the worst o f villains, accursed bo th in hand and 
will, the sorcerers and poisoners w h o provide themselves with leisure 
and retirement to prepare the attacks they will make when the t ime 
comes, and think out mult i form schemes and devices to hurt their neigh­
bours. A n d therefore the law orders that poisoners, male o r female, 
should no t survive for a day or even an hour , bu t perish as soon as 
they are caught in action (&na r& ak&vai reSpdvai), since n o reason can 
b e given for delay o r for pos tponing their punishment. Hosti le inten­
tion if undisguised can b e guarded against, bu t those w h o secretly frame 
and concoc t their plans o f attack with the aid of poison employ arti­
fices which cannot easily b e observed. T h e on ly course, then, is that 
they suffer what they intend to inflict u p o n others a iie\\ri<rov<n dt' avrobs 
Irepot iraOelv). . . . A n d therefore it is right that even the most reason­
able and mi ld tempered should . . . lose hardly a m o m e n t in becoming 
their executioners and should ho ld it a religious duty to keep their pun­
ishments in their o w n hands and no t commit it to others. 4 5 

42 Die jiidischen Strafgesetze bei Flavins Josephus, p . 63. 
4 8 Sanh. 71a. 
4 4 B. K. 47b, 55b; Tosefta Sheb. 1, 3. 
45 Spec. Leg., III, 93 ff. Philo's statement in Fuga, 53, that rb povXefoews is 

also murder is in agreement with the view held by Shammai the Elder that 
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T h o u g h Philo speaks of this as a "Mosaic law," no trace 
of it is found in the Bible. It is true that the L X X translates 
Exod. XXII. 17, by ^appuKo^, which may mean either a sorcerer 
or a poisoner, but it certainly does not mean both a sorcerer 
and a poisoner, and since Philo refers to both of them it is 
very doubtful whether he based his law upon the term QapnaKos 
used by the L X X . 4 6 

More striking is Josephus' view with regard to a poisoner: 
"Le t no one of the Israelites keep deadly poison, and if he 
be caught with such, let him be put to death, himself suffer­
ing the fate which he had planned to inflict upon those for 
whom the poison was prepared." 4 7 According to Josephus, 
not only the actual poisoner is treated like a murderer, but 
also the one who contemplates murder, even if he does not 
eventually perform the act. What , one may ask, is the source 
for the laws of poisoning mentioned by both Josephus and 
Philo? 

In Roman, Greek, and Ptolemaic law, murder by poisoning 
is treated "as a special crime parallel to but not identical 
with murder." 4 8 Furthermore, contrary to the view held by 
Philo and Josephus, Greek and Ptolemaic law regarded 
poisoning parallel to murder in case of fatality, but not the 
mere possession of poisonous drugs or the causing of incurable 
illness by them. 4 9 W e y l 5 0 and Goodenough, 5 1 therefore, state 
that the common source for Philo's and Josephus' laws of 
poisoning is the Roman republican law, the " L e x Cornelia 
de sicariis." Professor Goodenough writes: 
T h a t such is the case here is made clear f rom the form in which it is 
quo ted by Phi lo , for directly contrary to R o m a n practice he recom­
mends that the punishment take the form o f lynching. Cour t process 
is specifically ruled ou t and lynching is called for imperiously. While 

the instigator of murder is also punishable by death, though the actual 
murder was carried out by an agent (£id. 42a). 

4 6 See Heinemann, Philons Bildung, p . 387. 
47 Ant., 4, 8, 34. 
4 8 Goodenough, Jewish Courts in Egypt, p . 106. 
49 Ibid.; see also Lipsius, Das attische Recht, pp . 607-08. 
60 Die jiidischen Strafgesetze bei Flavius Josephus, pp. 65-66. 
8 1 Jewish Courts in Egypt, p . 107; see also the full Latin text of the Lex 

Cornelia quoted by Dr. Goodenough. I agree with him that Josephus did 
not take the idea from Philo. 
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the law itself then is R o m a n , the action he recommends is the o n l y 
form o f action the Jews cou ld have taken under R o m a n rule. A clearer 
case cou ld no t be found o f actual Jewish practice under the Romans . 
T h e Jews preferred taking a poisoner ou t and stoning h i m at o n c e to 
turning h im over to R o m a n officers, yet the defense o f their do ing so 
was entirely in terms o f R o m a n law. 6 2 

I can understand Goodenough's view that lynching may have 
been a common practice among the Jews for crimes outside 
jurisdiction of the Roman courts, but if the Roman courts 
treated poisoning as a capital crime I cannot see any reason for 
Philo's ruling out a court process, whether Jewish or Roman, 
in favor of lynching, a primitive form of punishment. I also 
doubt whether the Romans would have permitted such action, 
if a court hearing was required for such a capital crime. Fur­
thermore, it is still not clear whether the penalty for poison­
ing in the Roman period in Egypt was Greek or Roman in 
inspiration. 5 3 It seems to me beyond doubt that if the law 
in Egypt treated poisoning under the same category as murder, 
Philo would not have recommended lynching for such a 
crime. 

Moreover, it is to be noticed that Philo speaks, not of one 
who has already committed murder by poison, but of one 
who contemplates such an act and is caught before his in­
tention could be carried out. Hence, in order to understand 
this, we must ascertain the penalty for criminal intent in 
Jewish law. 

T h e only instance in biblical law of definite punishment 
for intention is that of witnesses whose testimony is later 
found to be false, and who, therefore, are made to suffer the 
penalty they sought for their neighbor. T h e Mishnah, how­
ever, reveals disagreement between the Pharisees and Sad­
ducees concerning the biblical meaning of "and ye do unto 
him as he had purposed to do unto his brother." 5 4 According 
to the Sadducees, the witnesses were executed only when they 
caused actual death. T h e Pharisees, however, maintained 
that false witnesses could be punished in a capital case, even 
if their guilt was exposed in time to save the court from ex-

B2Ibid., p p . 107 ff. 
5 3 See R. Taubenschlag, Das Strafrecht im Rechte des Papyri (1916), p . 80. 
"Deut . xix. 19. 
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ecuting the intended victim. If the judges, however, had not 
yet pronounced the sentence when the witness was proved 
false, then he could not be punished for his wicked inten­
t ion. 5 5 T h e Pharisaic view is also held by Josephus. 5 6 It is 
to be remembered, however, that even among the Pharisees, 
who were stricter than the Sadducees in this particular law, 
the witnesses were put to death, not for their intent to kill in 
itself but for the false testimony to which it led . 5 7 According 
to Rit ter , 5 8 Philo's statement that a person who intended 
murder had to suffer the death penalty is based upon the 
Pharisaic interpretation of Deut. x ix . 19, but this is not true, 
for Pharisees applied the law only to false witnesses. T h i s 
biblical and Pharisaic law, therefore, has nothing in common 
with the particular passage in Philo. 

Elsewhere Philo does indeed suggest that he considers 
criminal intention a capital offense: "If anyone threatens the 
life of another with a sword, even though he does not actually 
kill him, he must be held guilty of murder in intention, 
though the fulfilment has not kept pace with the purpose." 5 9 

Here Philo does not, of course, demand the death penalty 
for murderous intention. He merely says that such a man 
is morally guilty of murder, a view found also in rabbinic 
literature. In Mishnath R. Eliezer we find a parallel to Philo's 

6 5 Mak. 1, 6; see also Moore, Judaism, II, 186. 
66 Ant., 4, 8, 15, "But if anyone be believed to have borne false witness, 

let him, if convicted, suffer the same penalty which he, against whom he 
bore witness, would have suffered." Josephus agrees with the Pharisees 
that even if the guilt were exposed in time to save the court from executing 
the intended victim, the false witnesses would suffer the punishment they 
intended to bring. But whether he agrees with the Pharisees that in case 
the victim was executed the false witnesses would no longer suffer any 
punishment we cannot conclude from the passage quoted. The view held by 
the Pharisees and Josephus is found even in the Apocrypha, such as the story 
of Susanna (see Geiger, Urschrift, p . 140). 

6 7 There is logical reason for the Pharisaic provision which sounds indeed 
very paradoxical. If confutation of testimony were accepted after the execu­
tion of the convict, capital cases would never come to an end, and many 
persons would fall victim to it. T h e Pharisees, therefore, set a limit to the 
biblical law and applied it only to the period between the conviction and 
confutation; the penalty is, however, not merely for intention, but for false 
testimony. 

68 Philo und die Halacha, pp . 22-27. 
59 Spec. Leg., I l l , 86. 
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words, where we read that if one throws a sword at somebody 
with the intention of kil l ing him, even though he does not 
succeed, the law regards him as a murderer. 6 0 But no rabbinic 
scholar would take this passage as evidence that a murderer 
in intention only, though morally guilty of murder, is put 
to death by court. T h e same may be said about the passage 
in Philo. 

In view of the fact that none of the sources discussed help 
to explain fully the passages in Philo and Josephus which 
deal with murder by poison, I shall endeavor to clarify these 
and many other passages by the same authors, which present 
similar difficulties, on different legal principles. I shall also 
try to settle the complicated historical problem of the Hellen­
istic-Jewish attitude toward lynching, maintained by many 
scholars to be favorable toward such crude punishment. 

6 0 It is rather striking to see the verbal agreement between the passage 
in Philo and the one in Mishnath R . Eliezer (ed. Enelow, 1933, P« x ^ 3 ) : 

Kin ' i n ntfyD n&y PQtPnO 'E&v ris iwavarelpTjTat £l<t>os, &ar* 
MU 1̂ 3 DK ISO fwyoa diroKrelvai, Kal av firi dvi\-Q, tvoxos 

flEy tP*tP PDtPriD IT lVHn JPtPn N^I tam wpoaipiaei yeyov&s dpdpo<p6vos, 
\y\T\ l ' tyB ntPyB. €* Kal T& riXos ry yvwfiy <rvv45pap.e. 
I am certain that no rabbinic scholar would ever interpret this passage to 
imply that a man guilty only of intent to murder would be given the penalty 
for murder itself. In the Responsa of R. Meir ben Baruch of Rothenberg 
(quoted in Shohet, Jewish Courts in the Middle Ages, p . 20) we find a 
parallel discussion concerning the penalty for a man who threatens to break 
another's head with the knife he holds, but who is prevented from the action 
itself: "It is true he committed a foul deed, and that nowadays we have no 
authority to render judgment involving fines, or concerning personal in­
juries; but every community is guided by its own code of ordinances; and 
if there is a proviso among the ordinances of that particular community 
to punish the guilty in such cases, the culprit is to be punished in strict 
conformity with the communal regulation." The same authority says that 
in his city such offenses are punished by stripes. It is quite possible that in 
Philo's time the Jewish Courts in Egypt, like those in the Middle Ages, in­
flicted a corporal penalty for such offenses, but we have no reason to believe 
that it was capital punishment. The Romans were the only legislators who 
imposed so severe a penalty for intent. Legum Collatio quotes Paulus: "Qui 
hominem occidit, aliquando absoluitur et qui non occidit, ut homicida dam-
natur: consilium enim uniuscuiusque, non factum puniendum est. ideoque 
si cum uellet occidere, casu aliquo perpetrare non potuit, ut homicida punitur: 
et is, qui casu teli hominem imprudenter ferierit, absoluitur" (M. Hyamson, 
ed., 1913, p . 60). Since Philo makes no reference to any penalty, it is highly 
improbable that he follows the Roman law which we have just quoted. (See 
also Andocides I. 94: rbv povXevaavra kv T$> atirv* evixeadat Kal rbv ry X€lP^ 
ipyaadfiepov.) 

file:///y/T/
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In Exod. xx i i . 1-3, we read: 
If a man steal an o x o r a sheep, and kill it, o r sell it; he shall pay five 
o x e n for an o x , and four sheep for a sheep. If a thief b e found breaking 
in, and be smitten so that he dieth, there shall be n o b l o o d guiltiness 
for h im. If the sun b e arisen u p o n him, there shall be b l o o d guiltiness 
for h im. 

T h e Bible does not prescribe capital punishment for theft. 
A n exception is made, however, in case the thief breaks into 
the house, although the reason for this is not given. Philo 
tries to explain as follows: 

If anyone be ing insanely carried away by a desire for the property o f 
others attempts to steal it, and be ing able easily to carry it off breaks 
in to the house at night, using the darkness as a veil to conceal his action, 
if he be caught in the act before the sun arises, he may b e slain b y the 
master o f the house in the breaches, having accomplished the lesser 
ob jec t which he proposed to himself, namely, theft, bu t having been 
hindered by someone from accomplishing the greater crime which might 
have fol lowed, namely, murder; since he was prepared with iron house­
breaking tools which he bore , and other arms to defend himself f rom 
any attack. 6 1 

According to Philo, the thief may be killed not for his in­
tention to steal, but because he might have intended to kill 
the owner of the house, and it is important to prevent the 
crime. T h e same view is expressed in the Mishnah: " T h e 
house breaker is condemned in view of what he might do 
afterwards." 6 2 Furthermore, the Tanna im based upon this 

6 1 Spec. Leg., IV, 7. 
^Philo 's explanation of the biblical law suggests a Jewish rather than a 

Roman character. In Legum Collatio VII. 2-4 we find the following com­
parison between the Roman and biblical law of theft: "With regard to the 
ordinance of the Twelve Tables that a thief, coming at night, be in any case 
killed, but if he come by day, only if he venture to defend himself with 
a weapon, know, ye jurists, that Moses had previously so ordained." (See 
Hyamson, ed., p . 93.) Afterward, Mosaic law is quoted. It is evident that 
a thief at night might be killed regardless of his possession of weapons. Ac­
cording to Roman law, theft at night is a capital offense in itself. Philo, 
however, emphasizes that even at night the thief may be killed only when 
he is a potential murderer. W e shall see that his words have their source in 
Jewish law. Some other laws in Philo with regard to theft appear, indeed, 
Roman in character, but are really Jewish in principle. Though he adheres 
strictly to the biblical law with regard to theft, still he says that one who 
covetously desires to take away the property of others by force is an enemy 
of society (icoivds 7r6Xew$ exOpfc Decal., 135) . The Romans also made a dis-
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law their view that if a person intends doing something which 
may endanger the life of a human being, he may be killed by 
anyone in order to prevent his criminal action. 6 3 Killing a 
person to prevent his committing certain heinous crimes was 
looked upon as a form of social self-defense and therefore 
permitted. 6 4 According to the Halakah, a person who en­
dangers the life of his fellow men deserves immediate ex­
termination. Any person is allowed to kill the pursuer after 
another's life in order to save the life of the one pursued. 6 5 

T h e pursuer is a murderer in intention only, like the house 
breaker at night, but he may be killed by any individual to 
prevent the fulfillment of his criminal intention. In other 
words, he may be killed not because criminal intention is 
punishable by death, but for the sake of saving the life of 
the person endangered. In the same light we may under­
stand the statement in Philo that anyone who intends murder 
by poison and is caught in the act may be killed before a 
sentence by the court, as a form of self-defense against an 
enemy of society: 

So just as the mere sight o f vipers and scorpions and all venomous 
creatures even before they sting o r w o u n d o r attack us at all leads 
us to kill them without delay as a precaution against injury necessi­
tated by their inherited viciousness, in the same way it is right to punish 
human beings w h o though they have received a nature mel lowed through 
the possession of the rational soul, whence springs the sense o f fel low­
ship, have been so changed by their habits o f life that they show the 
savageness o f ferocious wi ld beasts and find their only source o f pleasure 
and profit in injuring all w h o m they can. 6 8 

tinction between theft and robbery. They instituted greater punishment 
for robbery because the robber was considered an enemy of society and 
could be punished either by death or lynching (see Roby, Roman Private 
Law, II, 216). Goodenough is correct in his view that the distinction which 
Philo makes between a more and less serious type of stealing is Roman in 
character (Jewish Courts in Egypt, p . 149), yet I am inclined to think that 
the absence of direct reference by Philo to the penalty for robbery indicates 
that the Jewish Courts in Egypt, like the Palestinian courts (B. K. 67b) , 
instituted no punishment except restitution of the thing stolen. Dr. Goode­
nough attributes Philo's silence on this point to the fact that the Roman 
courts always determined penalties in such cases. 

6 3 Sanh. 8, 6; see Tosefta Sanh. 11 , 9 and Jer. Tal. 26c m n n D ^ y in I ^ B N 
DUST ^ 

6 4 See Mekilta Mishpatim (22, 2-4); Sanh. 73b; Tosefta Sanh. 11, 9. 
^Sanh. 8, 7. 90 Spec. Leg., Ill, 103. 
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It must be emphasized, however, that though both Philo 
and the Halakah call for direct action, without the court 
process, against a person of criminal intentions caught in 
the act, neither of them for a moment allows anyone to take 
the law into his own hands after a crime has been committed. 
Due process of law must then be observed. 

In connection with the law of murder by poison Philo goes 
one step further in saying that not only those persons who 
compound deadly poisons must be killed, but also those 
who compound drugs which cause long and incurable ill­
nesses, for death is often a lesser evil than disease. This has 
its basis in the Halakah, according to which a person who 
kills one afflicted with a fatal organic disease is freed from any 
punishment, for a man with an incurable disease leading to 
death is treated like one already dead. 6 7 T h e same reasoning 
led Philo to consider as a murderer a person who causes an 
incurable disease by poison. 

Philo expounds other laws which hardly can be explained 
unless we apply to them the same principle. One of these 
relates to apostasy, which, according to biblical law, is a 
capital offense punishable by death. Philo says: 
If any of the nation fall away from honoring the One, they ought to 
be punished with the most extreme penalties for having deserted the 
most fundamental organization of piety and holiness, for choosing 
darkness before the most brilliant light, and for blinding the sharp-
seeing powers of the intellect. So then it is fittingly enjoined upon all 
who have zeal for virtue that they should immediately and out of 
hand execute the penalties, taking the culprits to no court, to no 
council, indeed to no ruler of any kind. On the contrary, they ought 
to give vent to their constant disposition to hate evil and love God 
by exercising it in bringing punishment upon these impious ones.6 8 

Goodenough, in accord with his thesis that the laws discussed 
by Philo are based upon actual usage, takes this passage as 
historical evidence that, under the Romans, Jews put their 
own murderous criminals to death without the sanction of 
a judicial sentence. Thus, in cases where the Jews could not 
expect the approval of the Romans to execute a sentence of 
death, they took the law into their own hands. He writes: 

0 7 Sanh. 78b. Spec. Leg., I, 54-55-
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It w o u l d b e difficult to find the lynching spirit better compressed in to 
a single paragraph in any literature, while the specific ment ion that 
the case is no t to be referred to the R o m a n governor gives the who le 
a most realistic ring. T o justify this as the Jewish law, Phi lo does no t 
quo te the O l d Testament legislation for apostates, which, as He inemann 
points out, p rov ided a regular legal process, bu t quotes on ly the case o f 
Phineas as precedent . 6 9 

Though Juster himself believes that we have no evidence 
of the matters in which the Jewish courts in Alexandria 
possessed jurisdiction, and abandons the theory of separating 
practical laws from merely theoretical problems discussed 
by Philo, nonetheless he thinks that, as many passages in 
the New Testament indicate, lynching was a common cus­
tom among the Jews. 7 0 Goodenough goes even further in 
saying that lynching was practiced among the Alexandrian 
Jews in case of adultery, injuring parents, false oaths, and 
killing slaves. 7 1 He is forced to make such a statement be­
cause the Romans would certainly not have sanctioned the 
death penalty for such crimes. Heinemann is strongly of the 
opinion, however, that Jewish law, as far as we can judge 
from rabbinic literature, does not approve of lynching and 
that every punishment required a trial and judicial sen­
tence, though we may be certain that single instances of 
mob violence occurred from time to t ime. 7 2 Thus, Heine­
mann believes that Philo's view with regard to apostates has 
no parallel in Palestinian literature. G. Allon endeavors to 
show that the earlier Palestinian Halakah did not require a 
trial for apostates. 7 3 Similar rabbinic sources are also re­
ferred to by Heinemann. 

Regardless of whether Philo's attitude towards apostates is 
based upon Palestinian traditions, the fact that he opposed 
lynching, even in cases where there was undeniable evidence 
of a capital crime, may be seen from his interpretation of the 
biblical narrative of the wood-gatherer on the Sabbath: 

69 Jewish Courts in Egypt, p . 34. 
7 0 J. Juster, Les Juifs dans Vempire romain (1914) , II, 158. 
71 Jewish Courts in Egypt, pp. 76-78, 108, 121, 148, 253. 
7 2 See Heinemann's careful analysis of this problem in Philons Bildung, 

pp. 223-27. He disagrees, however, with Goodenough that Philo's discussion 
implies a favorable attitude toward lynching. 

TC"Le-Heker ha-Halakah be-Philon," Tarbiz, VI (1934-35). 30-37-
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A n d being very indignant they were about to put h im to death, bu t 
reasoning with themselves they restrained the violence o f their wrath, 
that they might no t appear, as they were on ly private persons, to chas­
tise anyone rather than the magistrates and that, too, without a trial, 
though the transgression was manifest and undeniable . 7 4 

It is rather interesting to note that the biblical phrase, "and 
the congregation of Israel stones him," appeared to Philo to 
express a lynching spirit, and therefore he says that witnesses 
who detected the crime stoned him. 7 5 All this shows that 
he was certainly not in favor of lynching and would not have 
approved or encouraged it. Furthermore, even if we should 
agree that the Romans took no punitive measures against a 
single instance of lynching, it is hardly probable that they 
would have sanctioned "laws" of lynching. Moreover, one 
may doubt whether Philo encouraged the actual practice of 
lynching. I am under the impression that he is not here 
discussing practical law. Bentwich may be correct in saying, 
"this passage is written in the form of exhortation." 7 6 T h e 
question, however, is of a different nature. In this case we 
have a Jewish Philo, for no one can properly say that he is 
endeavoring here to reconcile Judaism with his Greek and 
Roman surroundings in Alexandria. T h e question is, to 
what extent does Philo the Jew agree with his contemporary 
Palestinian Jews? Under what circumstances did the Phari­
sees approve of capital punishment without trial? 

According to Mishnaic law, no penalty could be executed 
without the sentence of the court. T h e actual condemnation 
of a person to death always was by trial , 7 7 as it is in modern 
days. T h e following exception is made, however, in the 
Mishnah: 

These may b e delivered from transgression at the cost o f their lives: 
he that pursues after his fel low to kill him, o r after a male, o r after 

74 Vita M., II, 214. See also the same reference by Hcinemann, Philons 
Bildung, p . 225. 

75 Spec. Leg., II, 250-51. 
7 8 "Philo as Jurist," Jewish Quarterly Review, X X I (1931), 154. 
7 7 See Mak. 12a; Sifre Num. 161. Josephus (Ant., 14, 9, 33) says that 

Herod was reproached by the Sanhedrin for having executed certain men 
without the regular court procedure, for Jewish law does not permit the 
killing of a criminal before actual conviction to death by this body. 
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a girl that is betrothed; bu t he that pursues after a beast, o r that pro­
fanes the Sabbath, o r that commits idolatry — they must no t b e de­
livered f rom transgression at the cost o f their lives. 7 8 

Heathenism, sexual immorality, and homicide are the three 
things to which a Jew must not yield even at the cost of his 
life. 7 9 T h e problem, as stated in the Mishnah, is whether a 
third person, in order to forestall the trangression, is allowed 
to kill the potential offender. T h e Mishnah draws a line 
of distinction between heathenism and the other two crimes. 
Although an individual forced to worship idols ought to let 
himself be killed rather than transgress, a third person is not 
authorized to kill him to prevent this transgression. T h e 
sinner may be condemned to death after he has worshiped 
the idol, but the layman has no right to execute him. In 
cases of homicide and sexual immorality, any Israelite, with­
out waiting for the decision of the court, may kill one who 
contemplates or is in the act of committing such sins. 

Why the Mishnah makes a distinction between heathenism 
and the other two can hardly be explained. In the Tosefta 
we find a different view expressed by a contemporary of 
Josephus: "Eleazar ben Zadok says, if one worships idols 
he may be delivered from the transgression at the cost of 
his life." 8 0 This is the earliest Tannaitic statement that we 
have with regard to apostates. If the apostate is caught in the 
act he may be put to death, without a trial and judicial sen-

7 8 Sanh. 8, 9. 
7 9 Sanh. 74a. 
8 0 Tosefta Sanh. 1 1 . In the Mishnah we find the phrase, "he who pur­

sues after a betrothed woman" (nonilton mjtf nnK *pnn). T h e Talmud Sanh. 
73a and b take the statement in the Mishnah literally and therefore claims 
that only in such a case can the offender be delivered from the transgression 
at the cost of his life in order to prevent the insult upon the prospective wife 
(nOJns1? N^K Nl rtv). In the Tosefta Sanh. 11 , 11 , however, it is stated that 
if one is about to indulge in any of the prohibited relations classified in 
the Bible as a capital offense he may be delivered from the transgression by 
the cost of his life (miN p ^ s o mi mi* m n y *a inai nD-n«an mpa nriK 
IffBJl). In Jer. Tal. Sanh. 26c all capital trangressions are included, except 
in the case of intended intercourse with a woman whose marriage the 
law has not sanctioned ( iffsm miK j i ^ S O p a ^"M rwofa). The dis­
tinction which the Babylonian Talmud makes between a betrothed woman 
and a woman after her nuptials is not found in Jer. Tal. I follow the sources 
of the Tosefta and Jer. Tal . and apply the Tannaitic principles to a married 
woman, as well as to a betrothed. 
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tence, by those who detected him. This may have been the 
undisputed Palestinian law during the existence of the 
Temple, but it must be carefully distinguished from mob 
violence and lynching. Once a man committed idolatry the 
court alone had a right to condemn the culprit to death, but 
when one intended to commit it or was in the act of commit­
ting it, everyone's duty was to kill the apostate to prevent 
the action, for such a person ought to give up his own life 
rather than transgress. In other words, a distinction is to be 
made between (1) lynching a man for a crime, however grave, 
which he has already committed, but for which he has not 
yet been convicted, and (2) killing a person to prevent him 
from committing certain heinous crimes. T h e former is 
lynching in the proper sense of the term and is not permitted. 
T h e latter is looked upon as a form of social self-defense and 
is therefore allowed. Thus, the Mishnaic report that a zealot 
had killed a man who lived with an Aramean woman 8 1 was 
interpreted in Talmudic literature to refer to a case in which 
death had been dealt to a potential sinner. Anyone who killed 
an offender after actual accomplishment of the simple act, 
however, might be executed for murder. 8 2 T h e main prin­
ciple is that to lynch a man because he has committed a crime, 
regardless of its nature, was forbidden, but to kill him because 
he plans to commit an offense or because he is captured while 
committing one of the three most immoral transgressions 
previously enumerated is a moral duty. T h e immoral action 
is to be prevented even at the cost of the offender's life. 

When we examine Philo's works carefully we find that, 
as in the case of murder by poison, they probably do not refer 
to men who have committed idolatry, but to apostates who 
worship idols. Philo says that in such cases the apostates may 
be killed, not for their former actions, but in order to prevent 
repetition of transgressions. T h e earlier Tannaitic Halakah 
and Philo are therefore in agreement on this matter. I be­
lieve, however, that neither Philo nor the Pharisees dealt in 
this case with practical law, but merely tried to emphasize the 
seriousness of the moral offense of idolatry. 

8 1 Sanh. 9, 7. 
8 2 Sanh. 82a. 
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T h e only reference to an actual case in Palestine of what 
is generally called lynching is the instance of Stephen, re­
lated in Acts. It may be doubted whether Stephen really 
blasphemed the name of God, even according to the Pharisaic 
conception of blasphemy, but even if Acts is correct, this 
particular case really has nothing to do with lynching. It is 
interesting to note that Philo gives two different interpreta­
tions of the phrase "and the congregation of Israel stoned 
him," mentioned in the Bible twice, first in connection with 
the wood-gatherer and then in connection with the blas­
phemer. In the first case Philo does not take the phrase 
literally, interpreting it to refer only to those who witnessed 
the transgression. But of th£ blasphemer Philo says: 

And God commanded him to be stoned, considering, as I imagine, the 
punishment of stoning to be an appropriate one for a man who had a 
stony and hardened heart, and wishing at the same time that all his 
fellow-countrymen should share in inflicting it on him, as he knew that 
they were very indignant and eager to slay him; and the only punish­
ment which so many myriads of men could possibly join in was that 
which was inflicted by throwing stones.88 

While for both the violation of the Sabbath and the worship 
of idols the punishment was death by stoning, Philo still 
makes a distinction between the execution of a man guilty 
of one and the execution of a man guilty of the other. For 
offense against the Sabbath the witnesses themselves per­
formed the execution, a view which was also held by the 
Rabbis. For idolatry, however, any Israelite could partici­
pate in the execution. In either case, the stoning was not 
an act of lynching, but a legal execution, following a trial 
by law. 

If Philo's interpretation has historical value, then the ac­
count in Acts was not an act of lynching but rather a legal 
execution after the manner described by Philo in the case 
of blasphemy. Stephen was tried in court and, having been 
found guilty of blasphemy, was legally executed by stoning 
in which the entire people participated. Even if Acts is not 
correct in saying that Stephen had blasphemed and was 
stoned, there is no reason to doubt that in such manner 

88 Vita M., II, 202. 
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blasphemers were executed after a trial and conviction. 
When, however, a person committed any other capital offense, 
the public could witness the execution, though no one was 
allowed to lay hands on the criminal except the witnesses to 
the crime. T h e fact that neither the Bible nor the Tannaitic 
Halakah provides for an official executioner is significant. 
Under such circumstances mob violence could easily have 
occurred, but mob violence at an execution ordered by the 
court must be distinguished from lynching, which is an act 
performed by the mob without any trial and conviction. 

In Philo's discussion of adultery similar problems arise. 
In many passages he speaks about it as a capital crime, as, for 
example: 
In such a case w h o w o u l d no t kill? For while in other matters nations 
differ widely in their customs, in this a lone d o all p e o p l e everywhere 
agree, in that they reckon adulterers worthy o f ten thousand deaths, 
and without al lowing detected adulterers a trial they hand them over 
to them that caught them. 8* 

T h e Roman law considered adultery an offense which could 
be brought to trial to the provincial magistrates, but Greek 
and Roman law authorized the husband to kill the adulterer 
if he was caught in the act. Goodenough says that Philo re­
fers here to the Greek and Roman law. He even holds that 
according to Philo if there was indisputable evidence of adul­
tery the husband might hunt out the adulterer and kill him, 
though it may be doubted whether the Romans would have 
tolerated such action. 8 5 Such an interpretation presents many 
difficulties. In the first place, Philo does not here mention 
the husband at all. T h e words may refer to any witness of 
the act, but if Philo authorized the witness to kill the adul­
terer without trial he certainly did not have in mind practical 
Roman law, which would not have permitted such action. 
Furthermore, he definitely opposed any punishment by the 
husband without trial even where positive evidence and testi­
mony existed. He says, for example, that though Joseph's 
master did not doubt the truth of his wife's testimony and 
the evidence of the garment, nonetheless he had no right to 

84 Jos. 44. 
85 Jewish Courts in Egypt, pp. 78-80. 
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arrest the young man without a trial and hearing in court . 8 6 

Philo's statement, "The law has pronounced all acts of adul­
tery, if detected or proved by undeniable evidence, liable to 
the punishment of death," 8 7 does not imply, contrary to 
Goodenough's view, that the husband has the right to kill 
the adulterer without trial. Philo merely says that under 
such circumstances the woman is liable to punishment by 
death, but undoubtedly through the regular procedure of 
the court. On the other hand, if Roman law did not consider 
adultery a capital offense, then Philo is speaking here, not 
of practical law at all, but rather of the Old Testament and 
biblical legislation. 

It seems to me, however, that though he refers to a law to 
which "all people agree," nevertheless he is speaking in Jew­
ish, not in Greek and Roman, terms. Philo says that all people 
consider adultery a capital offense, in certain circumstances 
not calling for a trial. This is true, but there is a distinction 
between Jewish and Roman law in this case. Jewish law 
does not distinguish between husband and stranger. Adul­
tery is, like any other offense, punishable only by court. If, 
however, somebody discovers that one is about to commit 
adultery or is in the act of committing it, that person may 
kill the adulterer in order to prevent such immoral conduct. 
If witnesses testify that one has committed adultery, neither 
the husband nor anyone else has the right to lay hands on 
the offender. T h e matter is then entirely in the hands of 
the court. Thus, the statement of Philo that the adulterer 
may be killed without a trial by those who caught him in 
the act and his statement that the husband has no right to 
punish the adulterer after the act has been committed are 
both in agreement with Palestinian law. 

From the ethical point of view there is a fundamental dis­
tinction between the Roman and the Jewish approach to this 
law. According to the former, the adulterer may be killed 
without a trial as a matter of revenge, and therefore the law 
authorizes only the husband to kill the offender. Jewish law, 
on the other hand, rules that if the offender is caught in the 

88 Jos., 52. 
87 Spec. Leg., Ill, 52. 
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88 Spec. Leg., Ill, 148-49. Ant., 4, 8, 37. 

act he may be killed by those who caught him in order to 
prevent immoral conduct. Philo himself sides with the 
Jewish law. It is highly improbable, however, that the 
Romans would have ignored Jewish practice of such laws in 
Alexandria. 

Thus, it would seem that Philo shows an acquaintance 
with both Palestinian and Roman law, but the principles 
he uses reflect the former rather than the latter. Philo is not 
here applying Roman principles to the Jewish law, but Jewish 
principles to the Roman law. 

3. NEGLIGENCE 

In Exod. xxi . 33-34, we read: "And if a man shall open a 
pit or if a man shall dig a pit and not cover it, and an ox or 
an ass fall therein, the owner of the pit shall make it good, 
he shall give money unto the owner of them, and the dead 
beast shall be his." T h e Bible speaks only about domestic 
animals; nothing is said about the responsibilities of the man 
who dug the pit if a human being should fall into it and 
suffer injury or death. Discussing this biblical law, Philo says: 

It is a c o m m o n practice with some peop le to dig d e e p holes in the 
g round either when they are open ing veins o f spring water o r making 
receptacles for the rain water. T h e n after widening the tunnels o u t o f 
sight, instead of wall ing the mouths in o r covering them u p wi th a 
l id as they should, through some fatal carelessness o r mental aberra­
tion they leave them gaping as a death-trap. If, then, some person 
walking a long does no t not ice them in time bu t steps o n a v o i d and 
falls d o w n and is killed, anyone w h o wishes may br ing an indictment 
o n behalf o f the dead man against the makers o f the pit, and the court 
must assess what punishment they must suffer o r what compensat ion 
they must pay. . . . O f the same family as the above is the offense com­
mitted by those w h o in bui ld ing their houses leave their roofs flat 
instead o f r inging them in with parapets to prevent anyone be ing 
precipitated unawares over the edge. Instead they are to the best o f 
their ability murderers, even if n o one is killed by the force o f the 
fall. 8 8 

First, it is to be noticed that Philo combines the two laws 
concerning wells and battlements which are given separately 
in the Bible. Josephus does the same. 8 9 It has been suggested 
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that Josephus is following the lead of Philo, 9 0 but this is open 
to doubt. Both Josephus and Philo seem to have had a com­
mon aim, readily explainable, in combining these two laws. 
T h e passage in Exodus does not prohibit opening or digging 
a pit. It merely provides for payment of damages if the pit 
is left open and injury to animals occurs. In Deut. x x n . 8 
the law prohibits leaving the roof of a house unguarded. In 
Tannaitic Halakah this passage was interpreted as a prohibi­
tion against omitting battlements, as well as against leaving 
pits uncovered. 9 1 Philo and Josephus both speak of the penal­
ties following injuries caused by an uncovered pit, as well 
as of the prohibition against leaving the pit uncovered. Such 
a prohibition is based on Deut. x x n . 8, and therefore they 
combine these two laws to show that the guiding principle 
in both laws is the same. 

Furthermore, Philo states that the law of Exod. xx i . 33 
does apply to injury to human beings. Students of his work, 
therefore, point out that he does not agree with the Halakah, 
which definitely states that if a man falls into a pit and dies, 
the owner of the pit is not guilty of death. 9 2 

It may be doubted, however, whether there really is such 
a disagreement. Philo himself does not say that the owner 
of the pit shall be put to death as a murderer, but only that 
the judge has to decide what penalty must be paid (o rt xph 
iradelv rj airoTivaC). In connection with a beast who killed a 
man, on the other hand, Philo says if its owner knew that 
the beast was dangerous and still did not confine it, he should 
be put to death (irpovavaipdvOia)?* According to Philo, the rela­
tives of the man who fell into the pit may demand damages 

9 0 See Ritter, Philo und die Halacha, p . 52. 
9 1 See Sifre on Deut. 229. 
9 2 See Heinemann, Philons Bildung, p . 408; Goodenough, in his Jewish 

Courts in Egypt, p . 192, makes the following statement: "Halakik tradition 
specifically says that the process cannot be extended to apply to human 
beings at all, since but one of the two passages provides for action, and that 
only in the case of animals. This is an excellent instance of exegetical Hal­
acha which has no sense of practical jurisprudence, as contrasted with Philo's 
clear background of actual court procedure." W e shall attempt to show that 
the rabbinic view that the owner of the pit cannot be punished for man­
slaughter if a person falls into the pit is logical in principle, but this does 
not imply that he is free from all punishment. 

93 Spec. Leg., Ill, 145. 
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only. T h e Tosefta says that although the owner cannot be 
prosecuted for murder, if one is injured by falling into the 
pit, the man who dug it must pay damages. 9 4 This shows the 
Tannaitic Halakah was understood to mean, not lack of 
responsibility of the owner for injury to a human being, but 
impossibility of his punishment by death as a murderer. As 
for the damages which the owner of the pit had to pay to the 
relatives of the man killed, they were the same as those which 
the owner of a beast had to pay for a human being killed by 
his beast. Consequently, since Philo does not say that the 
owner of the pit was put to death if a man was killed by 
falling into the pit, but only that he had to pay a fine, there 
is no disagreement between Philo and the Halakah. 

In addition to this problem, as applied to human beings, 
Philo refers in the same passage to the biblical law of in­
juries caused to a beast: "But if a beast falls in and perishes, 
then they who dug the pit shall pay its value to its owner 
as if it were still alive, and they shall have the dead body 
for themselves." 9 5 This statement shows that Philo under­
stands the biblical phrase, "and the dead beast shall be his" 
(Exod. xx i . 34), to refer to the digger of the pit, who must 
return to the owner of the beast full value of a living beast. 
T h e dead animal cannot be regarded as a part payment. 
Ritter 9 6 points out that Philo's view is contrary to Halakah. 
According to the Halakah, if a beast was killed by another 
beast or by a pit, the person through whose agency the acci­
dent occurred had to pay only the difference between a living 
and a dead animal, for the dead body belonged to the original 
owner. This is the rabbinic interpretation of the biblical 
phrase, "and the dead body shall be his." T h e same rule is 
applied in the Talmud also to theft and robbery, that is, in 
case the stolen thing was damaged, the thief does not have 
to return a similar vessel of equal value. He may return the 
damaged vessel to its owner and pay only the difference. 9 7 

9 4 Tosefta B. K. 4, 14; Tal. B. It. 53a and b . The same view is also held 
by Maimonides, Mishneh Torah, "Hilkot Nizke Mamon," 12, 15; Tosafot 
B. K. 3a. 

95 Spec. Leg., Ill, 146-48. 
96 Philo und die Halacha, pp . 50-51. 
9 7 B. £ . 10a and b ; 11a. 
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T h e rabbinic attitude towards the thief, the robber, and 
the one who commits damages is more lenient than that of 
Philo. There is no doubt, however, that the literal meaning 
of the verse, "He shall give money unto the owner thereof 
and the dead beast shall be his," is as Philo interprets it. 
T h e question then becomes: What is the reason for the dis­
agreement between the Rabbis and Philo? T h e answer to it 
may be found in the disagreement between the schools of 
Shammai and Hillel. T h e Shammaites, who usually took a 
stricter and more conservative attitude towards Jewish law, 
held that if a man stole a beam and used it in the erection of 
a mansion, he must pull down the whole house and return 
the original beam to the owner, since the thief possesses no 
ownership of the thing stolen. T h e Hillelites refused to con­
sider all the legal technicalities and said that the owner may 
claim only the value of the beam. They were anxious to 
see the injured satisfied, but endeavored to make the restitu­
tion as easy as possible for the sinner. Although they found 
no precedent in Jewish law for their view, they felt that such 
an enactment was necessary for the sake of the repenters 
(D'OtPn n jpn) . 9 8 T h e Hillelites may have taken such a lenient 
attitude towards robbers and thieves because in their time the 
Sanhedrin had no longer the legal right to prosecute crim­
inals, and in order to prevent such cases from coming to the 
Roman courts, they made it as easy as possible for the thief 
or robber to return the valued article to the owner. W e may 
say confidently that the takkanah was inaugurated in Pales­
tine not earlier than 70 C . E . 9 9 

T h e more lenient attitude of the Hillelites prevailed, and 
influenced many other laws. On this principle the later 
Halakah was shaped and extended. Under it the robber and 
the trespasser were permitted to return the damaged article 
and pay the difference, instead of returning another article 
of the same kind or its full value. Philo's stricter view, there­
fore, that the dead body belongs to the digger of the pit and 
that he must repay the full value, "as if it [the animal] were 
still alive," is in agreement with the Shammaites and was 

*8 Tosefta B. K. 10, 5. 
9 9 See A. Biichler, Studies in Sin and Atonement (1928), pp . 384-88. 
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most likely the accepted Palestinian Halakah during his 
lifetime. 

Philo's tendency to apply stricter penalties to trespassers 
than those found in Tannaitic and Talmudic literature is 
also reflected in other laws. 1 0 0 He writes, for instance: "If 
a shepherd or keeper of goats or a herdsman or the driver of 
flocks lets his cattle graze or pasture in the field of another, 
and spares not the fruits and the trees, he shall give an equal 
piece of land of equal produce." 1 0 1 T h e principle of this law 
is the same as that which we have discussed above. According 
to the Halakah, if a beast damages someone's property, the 
owner of the beast may either pay for the loss or give in return 
a piece of property of his own. This had to be his best prop­
erty, but the Halakah does not burden the owner of the 
beast with the necessity of buying an equal piece of land. 1 0 2 

T h e Rabbis demanded compensation for the loss resulting 
from the trespass, but not the restoration of the article or prop­
erty equivalent to the one damaged. If we keep in mind, 
however, that, according to the Shammaites, where a rob­
bery or theft occurred the original article had to be returned, 
then in cases involving damages the only way to make amends 
was by returning a piece of land as good as the original. This 
view is actually expressed by Phi lo . 1 0 3 

100 Philo und die Halacha, p . 60. 
1(tt Spec. Leg., IV, 23. 
1 0 3 See Git. 5, 1; B. K. 7a. 
1 0 3 The biblical phrase in Exod. xxn. 4, "of the best of his vineyard shall 

he make restitution," was differently interpreted by R. Akiba and R. Ishmael. 
The former said that the one who caused the loss must make restitution with 
the best of his property ( p i B ' i f f p'TDTl); the latter said that "the best 
of his vineyard" means that the damage is appraised by the best property 
of the one who suffered the damages (Git. 48b; B. K. 58b; compare with 
Jer. Tal. Git. 46c). The Vulgate understands this passage in the same light 
as R . Akiba: quidquid optimum habuerit in agro suo . . . pro damni aesti-
matione restituet. The L X X , however, while following the view held by 
R. Akiba, makes a distinction between complete destruction of the estate and 
partial damages. The restitution with the "best of his vineyard" applies only 
if he damaged the whole field or vineyard, but not for casual damages: diroriaei 
€K rov dypov avrov Kara rb yevqfia avrov- idv dk irdvra rbv dypbv Kara^offK^ffrj, rd 

(34\ricra rov dypov avrov diroriaei. 

It is to be noticed that in the passage in Philo which we have quoted it 
is not stated that the one who caused the damages must pay with the best 
of his property. Philo undoubtedly follows the L X X . The distinction which 
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the L X X makes may be based upon a Palestinian source. R . Simeon says 
that the law requires that damages must be restored with the best property 
in order to discourage such action (Git. 49b; Jer. Tal. Git. 46c HB iJBfc 
innii "in ino^ U K nrt DTK lot*** n : n n ' j n ]rr? pet* papun not* 
ito ms rrw t'teui loatf). 

Since the law which requires that compensation of damages be paid out 
of the best land is only a precaution for the general good, the L X X applies 
this law only when one causes a heavy loss, but not for minor damages. 

1 0 4 Tosefta B. K. 1, 20. 1 0 5 B. K. 56b. 

In this passage Philo reveals another agreement with Pales­
tinian law. T h e biblical law deals only with the responsibility 
of the owner to pay damages for his beast's injury to some­
one's property, but nothing is said concerning the responsi­
bility of the shepherd who neglected to watch the offending 
animal. According to the Tannaitic Halakah, the shepherd 
himself replaces the owner and is held responsible for dam­
ages. T h e Tosefta goes on to say that if the shepherd is a 
slave the one who suffered the damages can receive his com­
pensation only when the slave is set free , 1 0 4 that is, when the 
slave shall have opportunity to earn money for repayment, 
but the owner is no longer liable. Philo, likewise, makes the 
shepherd responsible for the damages. If, however, he means 
by PovKrjarj that the shepherd actually drives the beast into the 
field of another, then the matter is unrelated to the responsi­
bilities of a negligent shepherd. It corresponds, instead, ex­
actly to the Talmudic law that if a person intentionally puts 
somebody's beast on another's sheaves he must pay damages 
as if he had caused the damage with his own hands. 1 0 5 

T h e discussion in Philo as to the penalty the owner of 
movable property suffers if by his negligence his property is 
the cause of death to someone deserves special investigation. 
It is true that there can be found very few points of agreement 
in such laws between Philo and the Tannaitic Halakah. 
Nonetheless, if we bear in mind the various disagreements 
and discussions in Tannaitic literature concerning them, we 
may better understand Philo's point of view. 

T h e law of Exod. xx i . 28-30 deals with a beast which has 
killed a man: 
If the o x was w o n t to gore in time past and warning hath been given to 
its owner , and he hath n o t kept it in, but it hath kil led a man o r a 
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woman ; the o x shall b e stoned and its owner shall be pu t to death. If 
there b e laid o n h im a ransom then he shall give for the redempt ion o f 
his life whatsoever is laid u p o n h im. 

IN CONNECTION WITH THIS LAW PHILO MAKES THE FOLLOWING 
COMMENT: 

But if the owner o f the beast knew that it was a savage and ferocious 
animal and d id no t confine it, n o r shut it u p and take care of it, o r if 
he had heard f rom others that it was no t quiet and still a l lowed it to 
feed at liberty, he shall b e liable to prosecution as guilty o f the man's 
death. A n d then the animal shall b e pu t to death also, o r else he shall 
pay a ransom and a pr ice for his safety \irpa Kal a&arpa KaTaTieiaBia).** 

PHILO SEEMS TO BE OF THE OPINION THAT IF THE OWNER OF THE 
BEAST WAS NOT PUT TO DEATH HE MUST PAY A DOUBLE FINE, ONE AS 
A RANSOM AND THE OTHER AS A PRICE FOR HIS SAFETY. SINCE THE 
BIBLE MENTIONS ONLY THE RANSOM WHICH HE HAD TO PAY FOR 
THE REDEMPTION OF HIS LIFE, THE QUESTION MAY BE RAISED: WHAT 
ARE THE SOURCES ON WHICH PHILO BASED HIS STATEMENT? LET US 
NOW EXAMINE THE TANNAITIC DISCUSSIONS OF THIS LAW. 

IN THE MEKILTA THERE IS A DISAGREEMENT BETWEEN R. ISHMAEL 
AND R. AKIBA IN THE INTERPRETATION OF THE VERSE, "THEN HE 
SHALL GIVE FOR THE REDEMPTION OF HIS LIFE WHATSOEVER IS LAID 
UPON HIM." ACCORDING TO R. AKIBA, THE PHRASE "FOR THE RE­
DEMPTION OF HIS LIFE" (LTYSJ REFERS TO THE MAN WHO WAS 
KILLED, WHICH MEANS THAT THE OWNER OF THE BEAST MAKE FULL 
COMPENSATION FOR THE VALUE OF THE MAN WHO WAS KILLED, WHERE­
AS, ACCORDING TO R. ISHMAEL, IT REFERS TO THE OWNER OF THE 
BEAST, THAT IS TO SAY, THE OWNER OF THE BEAST MUST PAY WHAT HE 

106 Spec. Leg., I l l , 144. See Ritter, Philo und die Halacha, p . 50; Heine­
mann, Philons Bildung, p . 402. With reference to this passage in Philo, 
Goodenough makes the following statement: " T o make these provisions work­
able several changes were made. In place of the relatives of the deceased 
having the right to decide whether the beast's owner was to pay them damages 
or to be executed, Philo specifies that the case is to go to court where it is 
for the judge to decide whether the case called for a fine or a capital penalty. 
Further the amount of fine is to be decided by the court, not, as is implied 
in the biblical provision, by the relative" (Jewish Courts in Egypt, p . 126). 
I doubt whether Philo really made any changes in the biblical text, for the 
Bible is silent as to whether the case is decided by the court or relative. He 
follows the rabbinic tradition, however, which also understood the biblical 
phrase, "there be laid on him a ransom," to refer to the court, not the 
relatives (Mekilta Mishpatim 21, 29 ] H i"P21). 

file:///irpa
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himself is worth as a ransom. 1 0 7 G e i g e r 1 0 8 points out that 
the disagreement between R. Akiba and R. Ishmael lies not 
only in the interpretation of this particular phrase; it repre­
sents two different approaches to the law as a whole. In the 
Mishnah the biblical law that the owner of the beast is also 
to be put to death is not taken literally. It says: " 'The ox 
shall be stoned and the owner be put to death' means as for the 
death of its owner a court of twenty-four is needed, so also 
for the stoning of the ox." 1 0 9 T h e Hebrew term is taken 
not in the sense of "also" but in the sense of "as," which would 
imply that the ox is executed by the same mode of punish­
ment as its owner. According to R . Eliezer, however, no judg­
ment is necessary for a beast which has killed a man, but 
everyone who hastens to kill the beast is rewarded. 1 1 0 Whether 
R. Eliezer takes the biblical phrase, "and the owner shall 
be put to death," literally is not indicated in the Mishnah. 

Other Tannaitic scholars take this phrase to mean that 
the owner of the beast can be executed, not by the court, but 
by the hands of God . 1 1 1 F r a n k e l 1 1 2 sees this interpretation 
reflected also in the words of the L X X , which uses the future 
indicative instead of the imperative — "let him be put to 
death." Geiger, however, maintains that these different in­
terpretations belong to the later Halakah; the earlier Hala­
kah, he thinks, took the biblical law literally and considered 
the owner of the beast worthy of being punished by death. 
R. Ishmael, who says that the ransom had to be paid accord­
ing to the value of the owner of the beast, represents this 
earlier Halakah: the owner of the beast is guilty of death, and 
the ransom which he must pay in order to redeem his life 
is according to his own value. R . Akiba represents the later 
Halakah: the owner of the beast was not put to death, and 
the ransom he had to pay was the value of the man who was 
killed. Geiger's statement that the earlier Halakah took 
literally the biblical law requiring the owner's death needs 
p r o o f ; 1 1 3 nevertheless, his argument as a whole is very logical. 

3 0 7 Mekilta Mishpatim 10. 1 1 0 Ibid. 
103 Urschrift, p . 448. 1 1 1 Mekilta Mishpatim 10. 
1 0 9 Sanh. 1 , 1 . ^Einfluss, p . 94. 
1 1 3 With reference to Geiger's and Frankel's theories see Ritter, Philo und 
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die Halacha, pp. 134 ff. In this chapter I have discussed the laws in Philo 
only with regard to intentional murder but not with regard to unintentional 
murder. I shall make reference only to some interpretations of Philo about 
<t>6vos OLKOVCTIOS which are Midrashic in character. In Quaes, in Gen., I, 77, 
Philo asks why Cain was not put to death for the homicide which he com­
mitted and answers: "These premises being laid down, he who first committed 
a sin, as if he had been really always ignorant of evil is chastised more 
simply, but the second offender, because he had the first for an example, so 
that there cannot possibly be any excuse made for him, is guilty of voluntary 
crime." Philo considers Cain one who committed a <j>6vos aicov<rios because 
he had done it in ignorance, but the second offender, because he had the 
first for an example, committed an intentional crime. The same interpreta­
tion is found in the Midrash (mn K*71 ,:nn ;1'P *>V 13H Oinsn U H 3 *b 
1 1 0 ^ iDB 1*7. Gen. Rabah on this point). More interesting is another in­
terpretation of Philo which has its parallel in Midrash. He writes: "What 
does Cain mean when he says, 'Everyone who shall find me will kill me,' when 
there was scarcely another human being in the world except his parents? 
It may be that he said this, because he was apprehensive of injury from 
beasts and reptiles, for nature has brought forth these animals with the 
express object of their being instruments of vengeance on the wicked" (Quaes, 
in Gen., I, 74 ) . The Midrash also relates that when Cain killed Abel the 
beasts came to God to demand the life of Cain, but God prohibited them 
because Cain killed Abel without knowing the serious offense of homicide 
(*?nn jnnrV? *pjn n>n nana Philo and the Rabbis are equally 
of the opinion that the beasts were created for the purpose of seeking revenge 
on those who committed murder. 

Philo himself says that the owner of the beast is liable to 
prosecution as being guilty of the death. There is no doubt 
that he takes the biblical law literally in believing that the man 
who did not confine his savage animal deserves to be put to 
death. 

Now we can understand Philo's statement that in case 
the owner of the beast is not put to death, he has to pay a 
double fine, one as an atonement and the other as a ransom 
for his life ( owr /Da) . Philo takes the biblical phrase, "for the 
redemption of his soul/' to refer to the owner of the beast, 
since he is guilty of death and must pay his value as a ransom 
for his life. At the same time he must also pay, as an atone­
ment, the value of the man killed, for even according to 
R. Akiba, who does not consider the owner guilty of death, 
there is the moral responsibility to make retribution to the 
full value of the victim's life. In other words, the payment as 
an atonement for the value of the man who was killed and 
the payment as a ransom for his own life have nothing to 
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do with each other. Thus Philo's requirement of a double 
fine may be right even from the Halakic point of view. 

T h e subject of penology led Philo also to comment on the 
two biblical instances in which a beast is punished by death. 
One involves an animal with which a man or a woman has 
had a sexual connection, and the other deals with a beast 
which has killed a man. Philo asks why the animal should 
be killed if a man has sinfully misused it and answers that 
the Bible prescribed the death penalty for the beast for two 
reasons: first, because it was subservient to such iniquities; 
second, in order to prevent its bringing forth or begetting a 
monstrosity. 1 1 4 A striking parallel to the first reason is found 
in the Mishnah: "If the human being has sinned, wherein 
lies the sin of the beast? Since by means of it an offense 
has happened to a human being, scripture says, 'let it be 
stoned.' " 1 1 5 

Furthermore, according to Philo, such a beast is unfit to 
do work, for he says: "And those who care little for seemliness 
would never use such animals as those for any purpose of 
life, but reject and abominate them, loathing their very 
sight, thinking that whatever they touch would become im­
pure and polluted." 1 1 6 In this Philo agrees entirely with a 
Mishnaic law. According to the Halakah, if a beast has 
committed anything for which it is punished by death, it 
becomes ipso facto outlawed for purposes of slaughter or 
food, and may not even be used, while alive, in any profitable 
way. 1 1 7 

^Spec. Leg., I l l , 50. Very interesting is Philo's discussion in Quaes, in 
Gen., II, 9, on why God commanded, during the time of the flood, that the 
animals shall be killed. He writes: "Why does he say all things which existed 
upon earth shall be consumed; for what sin can the beast commit?" He 
answers: "Animals were originally made, not for their own sake, as it has 
been said by philosophers, but in order to do service to mankind, and for 
their use and glory; therefore, it is very reasonable that when those beings are 
destroyed for the sake of whom they had their existence, they also should be 
deprived of life." The same answer Saadia gave to Hiwi al Balkhi, "All of 
them were created for man's glory and they were of one disposition with 
him, therefore were they drawn after him unto destruction and desolation." 
(I. Davidson, ed., Saadia's Polemic against Hiwi al Balkhi (1915), p . 52.) 

^ S a n h . 7, 6. 
™Spec. Leg., Ill, 50. 
m M e k i l t a Mishpatim 10. 
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If a beast has killed a man, Philo says, it must be stoned, 
for its flesh may not be either offered in sacrifice by the 
priests nor eaten by men. It is not consistent with the law 
of God, he argues, that man should use for food the flesh of 
an animal which has slain a man. T h e Bible stipulates only 
that the ox shall be stoned and its flesh shall not be eaten, 
but no prohibition of bringing such an ox for a sacrifice is 
given. 

R i t t e r 1 1 8 points out as a parallel to Philo's view the Mish-
naic Halakah that if a person consecrates to the Temple a 
beast which has killed a man, the consecration is invalid. 1 1 9 

T h e comparison is entirely irrelevant, for Philo speaks here 
about offering the beast as a sacrifice on the altar, whereas 
the Mishnah speaks about dedicating the beast to the Temple. 
Ritter was apparently not aware of the fact that consecration 
to the Temple (BHpn) does not always mean a sacrifice 
(p^P). Furthermore, the Mishnah makes the following dis­
tinction: If an ox has been sentenced to be stoned, and its 
owner consecrates it to the Temple, it is not consecrated. 
If, however, he consecrates it before the sentence is uttered, 
the consecration is valid. According to this Mishnah, even 
if we are certain that the ox killed a man, but the judges 
have not yet pronounced the sentence, the consecration is 
valid. Philo does not know of this distinction. Another 
Mishnah states that although a man can consecrate to the 
Temple a beast which killed a man, provided the judges 
have not yet pronounced the sentence, such an animal can­
not be offered as a sacrifice, 1 2 0 because no beast which has 
killed a human being is acceptable as a sacrifice to God. 
This is exactly the law to which Philo refers here. 

4. T H E FOETUS — ITS LEGAL STATUS IN SOCIETY 

In Exod. xxi . 22-23 w e read, 

A n d if men strive together and hurt a woman with child, so that her 
fruit depart, and yet n o harm fol low, he shall b e surely fined according 
as the woman 's husband shall lay u p o n him; and he shall pay as the 

118 Philo und die Halacha, p . 49. 
3 1 9 B. K. 4, 8. 
1 2 0 Zeb. 8, 1. 
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judges determine. But if any harm fol low, then thou shalt give life 
for life. 

According to this biblical passage, if a man hurts a pregnant 
woman and causes the death of the child, he must pay a 
fine, but if harm follows to the woman, then he must suffer 
"life for life." With regard to this law Philo says, 

But if any o n e has a contest with a woman w h o is pregnant and strikes 
her a b l o w o n her belly, and she miscarries, if the child which was con­
ceived within her is still unfashioned and unformed, he shall b e pun­
ished by a fine (^/iioiaOta), bo th for the assault which he committed, 
and also because he has prevented nature, which was fashioning the most 
excellent o f all creatures, a human being, f rom br inging it in to ex­
istence. But if the chi ld which was conceived has assumed a distinct 
shape in all its parts, having received all its p roper connect ive and dis­
connect ive qualities, he shall die (^<r/c^r&>); for such a creature as that 
is a man w h o is . . . like a statue lying in a sculptor's workshop, re­
quir ing nothing more than to be released and sent in to the wor ld . 1 2 1 

Let us analyze Philo's words: first, he makes a distinction 
between killing a foetus which was not formed and one which 
had already assumed a distinctive shape in all its parts. If a 
person kills a foetus which is not yet entirely developed, he 
must pay a fine for two reasons: (a) for the assault which he 
committed; (b) for preventing nature from bringing a 
human being into the world. Whether the assailant has to 
pay two separate fines or only one, Philo does not say, nor 
does he say to whom it belongs. T h e Bible, however, states 
specifically that the fine belongs to the husband of the 
woman. Moreover if a person kills a formed foetus, the 
killer of the unborn child has the status of a murderer and 
is punished by death. T h e formed foetus is regarded as a 
living creature (f<Sov), and a person who prevents its coming 
into the world is considered a murderer. 

Students have pointed out that he contradicts himself on 
the status of the developed foetus as a living creature. In 
another passage he says: 

A n d those peop l e w h o have investigated the secrets o f natural philoso­
phy say that those children which are still within the belly . . . are 
part of their mother. But when the children are brought forth and 

121 Spec. Leg., Ill, 106-09. 
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are separated f rom that which is p roduced with them, and are set free 
and placed b y themselves, they then become real living creatures. 1 2 3 

Here Philo regards the child as a living creature only when 
it comes into the world. Furthermore, his statement that 
if a person kills a formed foetus he is punished by death is 
said by some scholars to have no support in either Greek law 
or Tannaitic Halakah. 1 2 3 According to both the Tannaitic 
and the Stoic tradition, the foetus is simply a part of its 
mother during the entire time it remains in the womb. It 
has been suggested, therefore, that Philo's statement reflects 
a law which was practiced only in the Jewish courts of 
Egypt . 1 2 4 T h e fact, however, that the L X X translates Exod. 
xxi . 22-23 as Philo does shows that this law not only was 
practiced in the local Jewish communities in Egypt, but was 
also known in Palestine. T h e translation of the L X X reads 
thus: 

If men . . . hurt a woman with chi ld so that her unformed fruit depart 
(firj i&LKopifffiipov) he shall pay a fine . . . ; bu t if the foetus was fo rmed 
already (£av 8e i^eiKopiafiipop) then he shall pay a life for a l i fe . 1 5 5 

122 Spec. Leg., I l l , 1 1 7 . Philo's statement in the same passage that who­
ever kills a child regardless of age is a murderer, for the law's condemnation 
of the crime has reference not to age, but to his membership in the human 
race (fiij iirl rals ifkudais d\\* iirl T<£ yipei napaairopdovfiipw 8v<TxePalV0VT0*)> 
is the undisputed law of the Mishnah. In Nidd. 5, 3 we read: " A boy one 
day old . . . can inherit property and bequeath it; he that kills him is 
culpable; and he counts as a Q^W |fin to his father and his mother and to all 
his kinsfolk." 

1 2 3 See Ritter, Philo und die Halacha, pp. 34-39; Goodenough, Jewish 
Courts in Egypt, pp. 112 ff.; Heinemann, Philons Bildung, pp. 390-91. In 
Greek law abortion was not considered an offense in itself and therefore no 
ypa<t>7j afipX&aecjs. If, however, the foetus was in such an advanced stage as 
to be recognized as a $$OP, an action for murder, dUrj </>6POV, could be brought 
by the husband (Lipsius, Das attische Recht, pp. 608-09). Plato maintained 
that the foetus is a living being because it moves about in the womb and 
draws nourishment to itself (Plutarch, De Placitis Philosophorum v. 15, 
HX&TUJP %$OP rb efifipvop- Kai ydp KipelaOai ip T% yaarpl Kai Tptyeadai). At Rome, 
Romulus allowed a husband to divorce his wife if she committed abortion, but 
it was not considered a capital crime. (See Plutarch, Rom. 22; Mommsen, 
Romische Strafrecht, pp. 636-37; see also V. Aptowitzer, "Observation on the 
Criminal Law of the Jews," Jewish Quarterly Review, X V (1924-25), 55 ff.; 
Driver and Miles, Assyrian Laws, p . 115, n. 5.) 

1 2 4 Goodenough, Jewish Courts in Egypt, p . 112. 
1 2 5 A view similar to that of Philo and the L X X is found in pre-biblical 

law. The laws of abortion in the Assyrian Code, are quite the same in 
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As a matter of fact, however, Philo's interpretation of this 
passage has its background in Tannaitic Halakah. T o begin 
with, it is not true, as scholars generally hold, that the Rabbis 
agreed with the Greek philosophers in regarding the unborn 
child as only a part of its mother. According to R . Jose, 
Shemaiah and Abtalion agreed that a child in its mother's 
womb inherited its father's possessions, and that if a priest's 
daughter married an Israelite who died leaving her pregnant, 
her servants might not eat the terumah, for these already 
belonged to the unborn child, who had the status of an 
Israelite, though his mother was a priestess. 1 2 6 All this shows 
that although in some respects the Rabbis considered the 
unborn child, because of its dependence on her for nourish­
ment, a part of its mother, nevertheless it had the legal status 
of a human being by itself. On the same ground, the passage 
of Philo which says that the unborn child is a part of the 

principle as that found in Philo. In the former the following appears: "If 
a man strike a woman and cause her to drop what is in her (miscarriage), 
according to that which is in her, he shall make restitution for life. And 
if the husband of that woman have no son, his wife they struck, and that 
which was in her she dropped, according to that which was in her they shall 
kill the one who smote (her) . If that which was in her was small they shall 
make restitution with life" (translated by Luckenbill in J. M. P. Smith's 
History of Hebrew Law, 1931, p . 235). See also M. Jastrow, "An Assyrian 
Law Code," Journal of the American Oriental Society, X L I (1921), p . 47, 
n. 38. This is the only pre-biblical code which treats a foetus as a human 
being. It also makes a distinction between a developed foetus and one in its 
early stages. With the exception of the distinction made between a woman 
who has other children and one who has not, the Assyrian law of abortion 
is in principle the same as that of Philo and the L X X . Since the Assyrian 
law considers abortion a crime committed only against the immediate family, 
it takes into account the existence of other children, while Philo and the L X X , 
considering murder a crime against the human race, regard abortion as 
more than a family matter. It is, however, hard to determine whether or not 
an Assyrian law of 1500 B.C.E. could have left an influence on the Alexan­
drian Jews of the first Century C.E. 

1 2 8 Yeb. 67a. There are many other rabbinic references which imply that 
the foetus is treated as a separate individual. T h e Jer. Tal. states that if 
a master strikes out the eye of his slave girl who is pregnant she goes out 
free, but the foetus remains a slave, for the foetus is not treated as a part of 
the mother (B. K. 5a ) . R. Johanan says for the same reason one can sanctify 
a foetus in its mother's womb (Tem. 77a ) . According to some scholars, the 
"majority" hold that the foetus is not a part of his mother (Tem. 30b). 
Consequently, the common view that the Rabbis and the Stoics were of the 
same opinion with regard to the foetus is not correct. (See also B. B. 142a 
and b; Jer. Tal. i6d; Yeb. 5c.) 
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mother is not to be considered a contradiction to the passage 
in which he maintains that the formed foetus is treated like 
a living creature. 

As to the other question, whether there is a basis in Tan­
naitic Halakah for Philo's view that a man who kills a de­
veloped foetus is a murderer and is punished by death, we 
may say that we have no direct parallel. Similar cases are 
discussed, however, which may be considered as a back­
ground to Philo's view. W e find, for instance, a law in the 
Mishnah that if a pregnant woman is sentenced to be ex­
ecuted, the execution must not be put off until the child is 
born. This law, however, is applied only to a child in its 
unformed state. When the child is entirely formed, and the 
mother is already seated on her travailing chair, then the un­
born child is treated like a human being, though it has not 
come into the world yet, and the execution must be put off 
until the child is born . 1 2 7 T h e Mishnaic phrase, "seated on 
the travailing chair" ("DfcyDn), we may take to mean that the 
foetus is already formed and about to be born. It corre­
sponds virtually, therefore, to Philo's words, "when the foetus 

^ ' A r a k . 1, 4. The Talmud in 'Arak. 7a also says that when the child 
is ready for birth it is treated like a separate being (K3nnK KBU). A dif­
ferent view from that of the Mishnah is taken by the Tosefta in 'Arak. 1, 4. 
First, instead of the Mishnaic phrase, l l t t t tn nn«M, the Tosefta has KiSlM 
1"P fltf which shows that according to the Tosefta even if the foetus 
is in full shape the execution is not postponed until actual birth takes place. 
The difference between the Tosefta and the Mishnah is not merely in 
phrasing the law, but also in the approach to the law. More striking even 
is the additional part of the Tosefta inn1?} mn nY?' rtm. According 
to the Mishnah and the Talmud, if the child is already in full shape, the 
execution is put off until it is born so that the foetus, at that time treated 
as a separate individual, shall not suffer the penalty of death together with 
its mother. If the child is born before the execution, the child certainly 
suffers no penalty. The Tosefta, however, states that even if the foetus 
is born it suffers the penalty of death equally with its mother. I doubt 
whether a parallel to the view expressed in the Tosefta can be found either 
in any Jewish or non-Jewish writing. I believe that the Tannaitic statement 
in the Tosefta is a view which was held by one individual and is not in 
agreement with Jewish standard law. It may be that the text originally read 
pittDJ instead of J^pDJ. Prof. L. Ginzberg has suggested the reading 1^1 Ktf 
p*7pDJ r u n n e l m s . This would be in agreement with the Halakah (see 
Sanh. 80a). The same authority also accurately remarked that if the Tosefta 
deals with the children of the convicted woman the term would be t':nnJ, 
not p^pM. This suggestion is very plausible, and the text as it stands is 
corrupt. 
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has assumed a distinct shape in all its parts, having received 
all its proper connective and disconnective qualities." 

This Mishnaic law is also reflected in another passage in 
Philo: 

I t appears to m e that some lawyers have also promulgated the law abou t 
condemned w o m e n which commands that pregnant w o m e n , if they have 
commit ted any offense worthy o f death, shall nevertheless n o t b e executed 
unti l they have brought forth, in order that the creatures in their 
w o m b may no t b e slain with them when they are pu t to death. 1 2 8 

Here he does not make the distinction which he draws in 
connection with a man who kills a foetus. He is stating gen­
erally that the execution of pregnant women (QvXdrTeo-Oai ftc'xpts 
av CWTOTCKWOXV) must be postponed in order to save the life of 
their unborn children. It may be, however, that since Philo 
had already expressed his opinion that the foetus is to be 
treated like a human being only at the stage when it is en­
tirely formed, he did not consider it necessary to restate this 

128 Virt.t 139. Mangey (Philonis Judaei Opera Omnia, II, 398, note k) 
remarks that Philo makes reference here to Roman law, according to which, 
"praegnantis mulieris consumendae damnatae poena differtur quoad pariat." 
(See also Z. Frankel in Monatsschrift, 1859, p . 389.) Ritter accurately stated 
that Philo, by his own admission, also has in mind Jewish law (Philo und 
die Halacha, p . 109, n. 3 ) . Since Ritter quotes only one part of the Mishnah, 
which says Tjr he regards it as contrary to the view 
held by Philo. But Ritter and the scholars who followed him misunderstood 
the Mishnah, which does not speak about a fully developed foetus. It deals 
with another problem altogether. T h e common view of scholars that the 
execution is put off because, according to the Mishnah, the foetus is a part 
of the mother is not correct. Even if, according to the Mishnah, a pregnant 
woman should commit a capital crime, her trial may be put off until the 
child is born, because the foetus belongs to the husband, whom the law 
would not deprive of his child because of his wife's capital offense. If, 
however, the trial was concluded, then the undeveloped foetus must also die 
with its mother because, according to rabbinic law, the execution must 
follow immediately after the conviction to avoid unnecessary suffering 
i n n ) . This is also Maimonides' interpretation of the Mishnah (see Mish-
neh Torah, "Hilkot Sanhedrin" 12, 4, and also Tosafot 'Arak. 7a). T h e law of 
the Mishnah is not based upon cruelty to the foetus, but upon the Pharisaic 
endeavor to make the suffering of the criminal as light as possible. The 
terminology in this Mishnah, therefore, is ;nnt? KSPff PlffKn. It is interesting to 
notice that in the Tosefta Nidd. 4, 17, R. Ishmael relates that Cleopatra 
executed pregnant slave-girls who were condemned to death. If this story 
has any historical value, the execution was certainly not in accordance with 
the best Roman tradition. It may also be that their pregnancy was found 
out after the execution. 
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distinction. 1 2 9 If this is the case, then he has in mind the 
Palestinian law that a pregnant woman cannot be executed 
at the time when she has to bear her child, because at this 
time the child is no longer a part of its mother, and in order 
to save the life of the child the execution must be put off. 
Probably, however, this interpretation is quite forced, and 
it may be more logical to assume, as pointed out by Mangey 
and Goodenough, that Philo here follows Roman practice. 

Furthermore, according to the Halakah, if a pregnant 
woman dies before the formed child is born, any person may 
violate the Sabbath in order to save its life, for the unborn 
child has the status of a human being. 1 3 0 All this shows that 
a formed foetus, according to Tannaitic Halakah as well as 
to Philo, has the status of a human being. These Tannaitic 
sources, however, prove only that a formed foetus is treated 
like a human being and that its life must be saved, but it 
offers no light on whether a person who killed an unborn 
child would be regarded as a murderer punishable by death. 
Other Tannaitic sources, however, touch upon this problem. 
According to the Mishnah, if physicians say that the killing 
of the foetus may save the mother, who would die otherwise, 
it is lawful to kill the foetus. 1 3 1 According to Maimonides' 
explanation of this Mishnah, based on an Amoraic passage 
in the Talmud, the only reason for the permission to kill 
the child in order to save the mother is that the child has at­
tacked the life of its mother, and according to Mishnaic law 
everyone is allowed to kill an aggressor in order to save the 
life of the one attacked. 1 3 2 Otherwise, the lives of the mother 
and child would be equivalent, and the mother might be 
allowed to die in order to save the life of the child. Now 
if the killing of a foetus would not be murder, the Mishnah 

1 2 9 Philo's statement that the law prohibits the offering of pregnant 
animals (Virt., 138) we shall discuss in another place. 

1 3 0 'Arak. 7b. It is interesting to notice that though the foetus was treated 
like a human being and every one might violate the Sabbath for his safety, 
still a child who was born prematurely was not considered a $$ov (Tosefta 
Shab. 15, 5 ) . This shows that the distinction which Philo makes between 
a formed and unformed foetus is in principle in agreement with the Halakah. 

^ O h o l o t 7, 6. See Sanh. 72b. 
132Mishneh Torah, "Hilkot Rozeab" 1, 9. 
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would permit such an act to save the life of the mother under 
any circumstances. 1 3 3 Furthermore, according to R . Ishmael, 
the Hebrew term for "human being" (DIN) is also applied to a 
foetus. God's command to Noah and his sons in Gen. ix. 6 
is interpreted as meaning, "Whoso sheddeth the blood of a 
human being [i.e., foetus] who is in a human being [i.e., 
mother] , his blood shall be shed. , , 1 3 4 Hence R. Ishmael de­
rives the principle that the sons of Noah, who killed a formed 
foetus, are guilty of death. R. Ishmael does not say whether 
the same law would be applied to an Israelite, but undoubt­
edly if killing a foetus were not considered murder, the sons 
of Noah would not be guilty of death. All the sources which 
we have discussed show that Philo's statement has its back­
ground in Tannaitic Halakah, although it is possible that the 
later Tannaitic Halakah was more lenient with a man who 
killed a foetus than with one who killed a child already born. 

Josephus says with regard to this law: 

H e that kicks a woman with child so that she miscarries, let h im pay a 
fine in money as the judges shall determine, as having diminished the 
popula t ion by the destruction of what was in her w o m b , and let money 
also be given the woman's husband by h im. 1 3 5 

1 8 3 The Mishnah in Oholot 7, 6 also says that if the greater part of the 
foetus came out it is not lawful to kill the foetus in order to save the life of 
its mother. In Jer. Tal. the following reason is given for the law: Since the 
child is partly born we assume that it will not die because of its mother's 
illness and, therefore, one may no longer be permitted to kill it in order 
to save the life of its mother (niB' rtv ]2itmn n PJWU f'K ) i n W 
'A. Zar. 4od). It seems that according to the Jer. Tal. the only reason that 
we may kill the foetus in order to save the mother is the assumption that 
the child, owing to the dangerous condition of its mother, will not be born 
alive. And as it is not part of the mother, it may be destroyed to save the 
mother. This is also the view held by Philo. See also Midrash Lekah Tob, 
Mishpatim 22 (110). 

1 8 4 Sanh. 57b. 
185 Ant., 4, 8, 33. In this passage Josephus does not consider abortion a 

capital offense. In Cont. Ap., II, 30 (215) , he writes: "The law orders all 
offsprings to be brought up and forbids women either to cause abortion or 
make away with the foetus; a woman convicted of this is considered a mur­
deress, because she destroys a living creature, and destroys the race." Jo­
sephus speaks of abortion as a capital offense. Weyl understands his words to 
imply legal prosecution and punishment for abortion (Die jiidischen Straf-
gesetze bei Flavins Josephus, pp. 50-52). If Weyl's interpretation be correct, 
we see a definite contradiction between the Ant. and Cont. Ap. Aptowitzer 
believes that the passage in Cont. Ap. is only of "moral valuation" ("Observa-
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Here the assailant has to give money to the woman's hus­
band and also pay a separate fine for having diminished the 
population by killing the foetus. Josephus does not say to 
whom this extra fine is given. Goodenough is of the opinion 
that, according to Philo as well as to Josephus, the assailant 
has to pay two fines; one to the husband of the woman and 
another, possibly, to some charitable institution, because the 
assailant has prevented nature from bringing a human being 
into the world. 1 3 6 In the whole field of Tannaitic Halakah 
we have no evidence that such a fine was ever levied on a 
person. In the Bible also a fine is given by the assailant only 
to the person who has suffered an injury of some kind, not 
to a charitable institution. Josephus possibly based his state­
ment that the assailant has to pay two fines upon Exod. xx i . 
22, "He shall be surely fined according as the woman's hus­
band shall lay upon him; and he shall pay as the judges 
shall determine." T h e husband fixes the amount of the fine, 
and the man also pays "as the judges shall determine." Mod­
ern commentators suggest D ^ S J for D ^ ^ S , thus making the 
passage mean that the assailant shall pay "for the untimely 
birth." 1 3 7 Josephus, however, understands it to mean "as 
the judges shall determine" and therefore infers that the 
Bible imposes two fines upon the person who causes the 
miscarriage, one paid to the husband of the woman and an 
additional one for diminishing the population, the amount 
of this extra fine being determined by the judges. 1 3 8 Philo 
also apparently finds the biblical phrase, "as the judges shall 
determine," strange, after the unconditional discretion just 
given to the husband, for he refers neither to the judges nor 
to the husband. But it may be doubted whether he agrees 
with Josephus that the assailant has to pay two fines. 

tion on the Criminal Law of the Jews," Jewish Quarterly Review, X V , 87, 
n. 117). Philo in the Hypothetica speaks of abortion as a capital offense 
without making the distinction between a developed foetus and a foetus 
not yet fully formed (Fragmenta, 580; Richter, VI, 180). (See my Alexandrian 
Halakah in the Apologetic Literature of the First Century, C.E., 1936, 
pp. 13-15.) 

136 Jewish Courts in Egypt, p . 114. See also Heinemann, Philons Bildung, 
p . 391, n. 1. 

1 3 7 See S. R. Driver, The Book of Exodus (1929), p . 219. 
1 3 8 1 have noticed that Weyl also interprets Josephus as I do (Die jiidischen 

Strafgesetze bei Flavius Josephus, pp . 57-62) . 
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Fuga, 137. 

In De Fuga Philo refers also to Exod. xx i . 22-23, a n ( * al­
though he there interprets the law in the same manner as in 
De Specialibus Legibus, the reading of the biblical text is 
somewhat different. T h e passage says: 

But that which is clear and distinctly visible is like o n e which is c o m ­
pletely formed, and which is already fashioned in an artistic manner 
as to bo th its inward and its outward parts, and which has already re­
ceived its suitable character. A n d with respect to those matters, the 
fo l lowing law has been enacted with great beauty and propriety: " I f 
while two m e n are fighting, o n e should strike a woman w h o is great 
with child, and her chi ld should c o m e f rom her before it is complete ly 
formed, he shall b e punished by a fine, according to what the husband 
of the woman shall impose u p o n him, and he shall pay the fine de­
servedly. But if the chi ld b e fully formed, he shall pay life for l i f e . " 1 2 9 

Here Philo says that the fine belongs to the husband, while 
the phrase, "as the judges shall determine," he converts, as 
does the L X X , into fiera a^wfiaros. If he based his interpreta­
tion of this law in De Specialibus Legibus upon the text which 
he discusses in De Fuga, there certainly is no reason to believe 
that he imposed two fines upon the man who causes the death 
of an unformed foetus, for the phrase, "as the judges deter­
mine," is absent in the L X X and in De Fuga. If Philo knew 
of no other biblical tradition except the text of the L X X , he 
had no justification for a double fine. T h e fact that this pas­
sage occurs alike in Philo and Josephus makes it highly 
probable that there must have been a tradition known to 
both of them which made the assailant pay a double fine. 
I cannot see how Goodenough takes it for granted that 
Jewish courts in Egypt, under the influence of Ptolemaic 
practice, made the assailant pay a fine to an "indemnity so­
ciety" for the loss of one of its members. W e have no refer­
ences to such societies or to such fines. 

Goodenough does seem correct, however, in saying that 
Josephus and Philo make the assailant liable to a double 
fine. But it is paid to the persons concerned, namely, hus­
band and wife. In Tannaitic literature we find the statement 
that if one causes abortion he must pay two fines: one for 
diminishing the family by killing the foetus; the other for 



C I V I L A N D C R I M I N A L L A W 139 

causing pain, deterioration in value, medical attendance, loss 
of time, and mortification to the woman. 1 4 0 T h e former be­
longs to the husband, since he is the head of the family; the 
latter belongs to the wife who suffered the injuries. If, there­
fore, one causes a miscarriage to a woman who was divorced, 
the fine for killing the foetus belongs to her former husband, 
but not the fine for causing injuries to the woman. T h e 
rabbinic law is equivalent to that found in Philo and Josephus. 
Philo says that the money paid in damages is imposed for two 
reasons; one because of the vfipi* that has been committed, 
which we may assume, as in the Halakah, belongs to the 
woman, and the other for diminishing the population, pay­
able to the husband as the head of the family. 1 4 1 

1 4 0 Tosefta B. K. 9, 20. 
1 4 1 Philo seems also to have known of a Greek tradition that casting away 

children is forbidden only when the child was already nourished by his 
parents, but at the time of birth the child is not called "sfhuman being." In 
Vita M., I, 1 1 , Philo says: rbv firj (pOdaapra rpcxprjs ijfiipov fierahaxclv otid' 
fodpcoTTov ol iroWol pofit^ovaiu. The exposure of infants in the Greek and 
Roman world was considered neither a criminal offense nor immoral con­
duct. (See Goodenough, Jewish Courts in Egypt, pp. 115 ff.; Heinemann, 
Philons Bildung, pp . 393 ff.; I. H. Weiss, Zur Geschichte der jiidischen Tradi­
tion, 1894, II, pp . 22-24.) Bearing in mind the pagan attitude towards the 
casting away of infants by parents, he understands better a passage in Spec. 
Leg., I l l , 110 ff. "He also adds another proposition of greater importance 
in which the exposure of infants is forbidden which became a habitual 
wickedness among other nations on account of their natural inhumanity" 
($ irapa iroXkots rdv aWwp eOv&p epeica rijs QvffiKrjs dirapOpcairlas xetp^ijtfes 
daiprjfjia yiyopep). There is no doubt that upon this principle is based the 
Tannaitic Halakah that one must not employ a pagan midwife, because she 
is apt to kill the new-born child (Tosefta 'A. Zar. 3, 3 ) . 



C H A P T E R V I 

O A T H S A N D V O W S 

l . FORMS OF OATHS 

T H E third commandment, not to take God's name in vain, 
was understood by different Jewish sects in various ways. 
According to the Essenes, it was a prohibition not to swear by 
the name of God at all. They therefore condemned alike 
those who took oaths in the name of God and those who 
committed perjury. 1 Josephus tells us that this was a com­
mand not to swear by the name of God in insignificant mat­
ters. 2 T h e Mishnah, however, understood it as a prohibition 
against taking an oath contrary either to nature or to law, 
such as an oath to violate any of the biblical commandments 
or an oath that an object known to be a stone was gold. An 
oath of this sort was not binding and was called "an oath 
taken in vain" (Hit?).3 Nowhere in the Mishnah is it said 
that taking an oath by the name of God is a violation of the 
third commandment. 

Philo's interpretation of this commandment apparently 
agrees with the view held by the Essenes, since he also under­
stands it as an injunction not to swear by the name of God, 
"for the word of the virtuous, says the law, shall be his oath, 
firm, unchangeable, which cannot lie, founded steadfastly on 
truth." 4 But it must be observed that even in Tannaitic 
literature we have two standards, the Halakic and the Agadic 
(that is, the legal and the ethical), and though the Halakah 
mentions no laws prohibiting swearing by the name of God, 
the Agadah disapproves of the use of such an oath. T h e 
Midrash says, "A truthful oath can be sometimes called an 
oath in vain; if a person says to his friend, 'I take an oath 
to go to a certain place to eat and drink,' and he fulfills his 

1Bell. Jud., II, 8, 6. See also Ginzberg, Eine unbekannte jiidische Sektc. 
pp. 130-32. 

2 Ant., 3, 5, 5. 
3 Sheb. 3, 8. 'Spec. Leg., II, 1-2. 
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oath, it is still an oath in vain." 5 Furthermore, the Tosefta 
states that even when one is compelled to swear, as in case of 
a depositary, he is nonetheless guilty of wickedness, and those 
who stand by are bound to recite, "Depart I pray you from 
the tents of these wicked men." 6 All this shows that there 
is a difference between the legal and ethical points of view, 
and Philo may have followed the former. 

T h a t he really did not, however, consider taking an oath 
by the name of God equal to perjury, as the Essenes did, is 
shown by the fact that though he demanded the infliction of 
heavy punishment upon a perjured person, he did not mention 
any such penalty for swearing by the name of God. Never­
theless, he did not approve of it and suggested various other 
ways in which a person may take an oath if circumstances 
compel him to swear. He may invoke the health of his 
parents if they are alive, or their memory if they are dead, 
for a man's parents are the pattern of divinity. He may also 
invoke heaven and earth, since they never grow old but are 
eternal; or he may take an oath without pronouncing the 
name of God, saying merely, "By the . . . . " 7 T h e oaths 
which Philo mentions here have no parallel in the Bible but 
are known to have existed among the Jews in Palestine. T h e 
Midrash Tanhuma renders Gen. xxx i . 53, "And Jacob swore 
by the fear of his father," as "by the life of his father," that 
is, by invoking his father's health as witness to his oath. 8 

There is, however, a disagreement in Tannaitic Halakah 
as to whether an oath by heaven and earth is binding. Ac­
cording to the Mishnah, if a person takes an oath by heaven 
and earth, it is not valid. 9 A milder attitude, however, is 

s Tanhuma ed. Buber Matot 1. 
6 Tosefta Sot. 7, 4. 
7 Spec. Leg., II, 4. 
8 Tanhuma at the end of Wayyetse. In the same passage Philo says: "It 

is recorded in the law that one of the patriarchs of the race, and one of those 
most specially admired for his wisdom, as swearing by the fear of his father" 
(dfivvs Kara rov <f)6(3ov TOV iraTpoi). There is no doubt that Philo is here 
referring to Gen. xxxi. 53, but the passage reads (1 'IK pPUP IHSn). Professor 
Ginzberg (Eine unbekannte jiidische Sekte, pp. 130-32) has shown that the 
Midrash Tanhuma interprets the verse in the same light as Philo does. 
See also Heinemann, Philons Bildung, pp . 6, 83. 

°Sheb. 4, 15. 
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taken by the Midrash. T h e Midrash Rabbah on Cant. VIII. 
4, "I adjure you O daughters of Jerusalem, , , asks, "By what 
has he given them the oath of adjuration? R. Eliezer says 
by heaven and earth." Jesus also seems to have felt that the 
invoking of heaven and earth in an oath was legally binding, 
"Swear not at all, neither by heaven, for it is the throne of 
God, nor by earth, for it is the footstool of his feet." 1 0 

Philo himself is not in favor of swearing by heaven and 
earth unless circumstances force one to take such an oath. 
This seems to be the view expressed in the New Testament. 
T h e Jews in Alexandria, as well as those in Galilee, appar­
ently used to take oaths very often without giving a thought 
to the importance of the purposes, especially if the oaths 
were taken only by heaven and earth. Philo and the Midrash, 
who always spoke more from the moral than from the legal 
point of view, emphasized the fact that such oaths were 
also binding. Hence Philo held that a person should 
abstain from taking them unless circumstances forced him 
to do so. 

Philo suggests that those who must swear should say "Yes, 
by" (vrj TOV), without mentioning the name of God. T h e 
phrase "Yes, by" does not mean anything if we translate it 
into any other language, but the idea itself, that an oath 
does not need the utterance of the name of God if we fully 
understand by the expression used that He is being called on 
as witness, is entirely in agreement with the Tannaitic Hala­
kah. T h e fundamental teaching of the Mishnah and Tosefta 
concerning the forms of oaths is that substitutes, as well as 
"handles" to oaths, are sufficient.11 T h e name of God does 
not need to be expressed, and an oath may be taken in any 
language. If a man takes an oath, saying "By the name of ," 
it is binding and is called an oath by the name of God. 1 2 

According to the school of Shammai, even secondary substi­
tutes, understood only by the man who utters the oath, are 
sufficient.13 Furthermore, the reason for using these different 

1 0 Matt. V. 34 f. 
1 1 Ned. l, l. See also Professor Goodenough's references to such forms 

of oaths in Greek literature (Jewish Courts in Egypt, pp . 43-44) . 
1 2 Tosefta Nazir 2, 1. 1 3 Tosefta Nazir 2, 1. 
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substitutes, according to both the Talmud and Philo, was to 
avoid mentioning the name of God. 1 4 

Thus Philo considers an oath binding even without the 
name of God, but if a person violates such an oath, he in­
vokes God as a witness to a statement which is not true. H e 
says: 
But if anyone is compelled to swear by anything which the law does 
not forbid (S w vdfios diretprfKe) let him exert himself to give effect to his 
oath. For what is better than to practise a lifelong veracity, and to 
have God as our witness thereof? For an oath is nothing else but the 
testimony of God invoked in a matter which is a subject of doubt, and 
to invoke God to witness a statement which is not true is the most 
impious of all things." 

Philo is speaking here of the oaths taken in the manner 
"which the law does not forbid," that is, the various ways of 
taking an oath which he has discussed before, but if a man 
violates such an oath, it is the same offense as violating an 
oath by the name of God. T h e same view is also found in 
the Mishnah. Throughout the Mishnah the term oath 
(njTDff) without the name of God is sufficient, but if a 
person violates such an oath he is punished for disobeying 
the commandment, "Thou shalt not swear by my name to 
falsehood." 1 6 According to Philo and the Mishnah, in what­
ever form a person takes an oath, it is understood that he 
takes God as witness to his oath, and if he violates such an 
oath, it is equivalent to swearing by the name of God to 
falsehood. 

Though Philo is opposed to taking oaths in general, never­
theless he says that a person who always speaks the truth 
may be encouraged to take an oath, if circumstances compel 
him, "for what is better than to practise a lifelong veracity 
and to have God as our witness thereof?" Students of his 

" N e d . 10a. 
™Spec. Leg., II, 7-10. 
1 8 Sheb. 3, 9-10. My whole argument that an oath in Tannaitic literature 

does not need the name of God is based upon numerous Mishnah which use 
the formula njnntf as a term for an oath. It is true, however, that some of 
the later rabbinic scholars are of the opinion that a person cannot be pun­
ished if he violates an oath which was not taken by the name of God (see 
Maimonides, Mishneh Torah, "Hilkat Shebuot," 11 , 3-4). Oaths given to a 
bailee seem always to have been by the name of God. 
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works erroneously point out that this passage contradicts 
what he has said against swearing at all, but Philo is only 
following Palestinian traditions, which also disapproved the 
taking of oaths by ordinary individuals, but had no objection 
to them by one whose piety was indisputable. T h e Midrash 
Tanhuma says: 

"Thou shalt fear the Lord thy God; and Him shalt thou serve and by 
His name shalt thou swear" [Deut. vi. 13]. Moses said unto Israel, you 
should not think that I permitted you to swear by the name of God 
even concerning something which is true, but if you possess these virtues 
[that is, fearing God and serving Him] then you are allowed to swear 
by His name." 

According to Philo, perjury is a capital offense, and the 
perjured man may be punished either by God or by man. 
Of the latter case he says: 

But the punishments which are inflicted by men are of various kinds, 
being death or stripes (ddparos rj irXrjyat); those who are braver and 
stricter in their piety inflict death on such offenders, but those who 
are of milder disposition scourge them with rods publicly in sight 
of all men, and to those who are not of slavish dispositions stripes are 
a punishment not inferior (in terror) to death.1 8 

Though Philo refers here to two groups of people who differ 
in opinion about punishment for perjury, he himself seems 
to favor the stricter penalty — if one may judge by his ref­
erences in other places, where he mentions only death as 
suitable. 1 9 This allusion to the two groups, however, shows 
that he was discussing not mere theoretical laws but actual 
usage. 

Philo could not have based his own stern view on non-
Jewish sources, for we know that according to Greek law 
the only form of perjury treated as a crime was the opKos 

paviXiKosy which was an offense against the state, while the 
violation of an oath taken by the name of God was a reli­
gious matter with which the state did not concern itself. It 
is, however, striking that neither in Ptolemaic nor in Roman 
jurisprudence can we find any specific reference to the penalty 

"Tanhuma ed. Buber Wa'ethanon. 
18 Spec. Leg., II, 28-29. 
10 Spec. Leg., I, 252, and II, 252-56. 
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of perjury even in case of op#co? pa<n\iKo<s.20 It seems to be be­
yond doubt that the breaking of such an oath was not pun­
ished by death. Ritter, Goodenough, and Heinemann have 
failed to find a parallel in Jewish and non-Jewish literature 
to Philo's statement on the question. 2 1 According to the 
Mishnah, perjury was penalized by stripes, the standard 
treatment for violating any negative commandment. 2 2 Philo 
himself acknowledges them as one method. Because of this, 
scholars have generally concluded that he had no basis in 
ancient law for his advocacy of the death penalty. I shall try, 
however, to show that the background of Philo's view is bibli­
cal and Tannaitic Halakah. 

Before explaining Philo's statement, I shall first analyze 
the different forms of oaths mentioned in the Bible. T h e 
original Hebrew term for oath is nyDff, but many biblical 
passages show that various Hebrew terms, whose primary 
meaning is curse, are also used in the Bible for oaths. In 
Num. v. 21 we read: "And the priest shall cause the woman 
to swear with an oath of cursing (rftKn nyUttO)," and the same 
term, rftK, is also used for an oath in Gen. xxvi . 28. T h e 
term (cursed) is also used for an oath in the Bible, as, 
for instance, in I Sam. xiv. 24, "Cursed be the man who shall 

2 0 See E. Seidl, Der Eid im romisch-agyptischen Provinzialrecht, 1933, p . 129. 
2 1 See Goodenough, Jewish Courts in Egypt, pp . 180 ff. The only reference 

he makes to perjury as a crime punished by court is the Ulpian law. He 
continues: "The two bits of evidence together establish a strong probability 
that the Romans in Egypt treated the aaepeia of perjury against Sp/eos paaikiKSs 
by scourging the offender" (p. 181). Goodenough fails, however, to show 
that the S/wcos paaiXiicds was considered a capital offense in ancient juris­
prudence. I admit, however, that if Philo's discussion of perjury is based on 
non-Jewish sources, the material on the subject collected by Dr. Goodenough 
in pp . 41 ff., 176 ff., and 186 presents a logical argument. I disagree that 
the "lenient people" of Philo were Romans or Jews who imitated Romans. 
We are hardly in need of searching sources for the view of those who pun­
ished perjury by stripes, for the standard penalty for perjury in the Mishnah 
is stripes. Dr. Heinemann thinks, however, that the capital penalty for 
perjury has no basis in any law (Philons Bildung, p . 93) . Thus Heinemann 
is of the opinion that the laws of perjury in Philo have no precedent in ancient 
law. (See also Ritter, Philo und die Halacha, p . 47.) The only single refer­
ence which has any bearing on the subject was made by Professor Ginzberg. 
The Midrash states that Nebuchadnezzar said to Zedikiah: l ^ n 'pn'bN JH2 
^nrfr nriK (see Eine unbekannte jiidische Sekte, pp. 135-37; see also B. Revel, 
" 'Onesh Shebu'at Sheker le-Da'at Philon we-ha-Rambam," Horeb, 1935, 
pp. 1-5). « S h e b . 3 , 5 . 
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eat bread" (t5"Kn THK), concerning which it is said later, in 
verse 26: "And the people did not eat anything for the 
people feared the oath" (njnnffn DJ?n KT *0). 

These passages prove that the terms "oath" and "curse" 
were used synonymously. This may be because every oath 
taken to establish a doubtful fact or to fortify a promise was 
always followed by a curse. T h e same view is also ex­
pressed in Tannaitic l iterature. 2 3 Philo, too, says that a man 
to whom an oath is given because he is suspected of denying 
a deposit has to accept a curse upon himself. 2 4 

There is, however, another kind of oath mentioned in the 
Bible which has nothing to do with a curse. This is one 
taken, not for the establishment of a doubtful fact or for a 
promise to someone else (for the execution of an undertak­
ing), but as a personal obligation in a matter not affecting 
others. This type of oath is dealt with in the law of Num. 
x x x . 2: "to swear by an oath to bind himself with a bond." 

T h e oath followed by a curse was of a more serious nature, 
and for violating it the Tannaitic Halakah seems to indicate 
that the punishment was death. 

R. Judah B. Bathyra says, In Lev. v. 1 it is written, " A n d if anyone sin 
in that he heareth the vo ice o f adjuration (n^K ^ip), he be ing a witness, 
whether he hath seen o r known, if he d o no t utter it, then he shall bear 
his iniquity"; and in Lev . v. 17 is written, "His iniquity he shall bear"; 
as there the punishment is death by the hand of G o d , so is it in this case. 2 5 

Lev. v. 1 deals with a man who took an oath to give informa­
tion concerning something to which he was a witness and 
later violated his oath, or swore falsely. According to R . 
Judah b. Bathyra, his penalty is death by divine punishment. 

Another Hebrew term mentioned in the Bible and under-

^Sifre on Num. xiv. (v. 21). 
2 i Spec. Leg., IV, 7. 
2 5 Tosefta Sheb. 3, 9-10. In Tannaitic literature the biblical verse of 

Lev. 1. 1 refers to witnesses who refuse to bear testimony in cases where loss 
of money is involved. Under such circumstances the plaintiff can bind the 
witness by an oath not to withhold the testimony. Such an oath is of equal 
force as if the witness himself would swear not to withhold the evidence 
(ynffJ3 ynen»n ntnn I P ? Sifra Wayyikra 12). If, however, he still refrains from 
giving testimony, according to R. Judah b . Bathyra, his penalty is divine 
punishment. I can see no other reason for such a severe penalty, except the 
violation of the oath. 
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stood in Tannaitic literature to have the significance of an 
oath is herem, usually translated by "devoted" or "accursed." 
T h e punishment for violating this type of oath, according to 
Tannaitic scholars, is death. R. Akiba says: 
The Herem is as much as the oath, and an oath is as much as the Herem; 
and everyone who violates the oath is as though he violated the Ilerem. 
Know the power of the Herem. Come and see from Joshua, the son of 
Nun, who put Jericho under the Herem. Achan, son of Carmi, saw the 
Teraphim and he went and buried them in the midst of his tent. Joshua 
took Achan and his sons and his daughters and all that he had and 
brought them into the Valley of Achar. He stoned them and burned 
them. 2 6 

Josephus, however, claims that Achan was put to death be­
cause he stole the things which were consecrated to the 
Temple , 2 7 but capital punishment for such a theft has no 
basis in the Bible. According to the Mishnah, a person who 
steals any object belonging to the Temple is not liable to 
punishment; no one can steal anything from God, and wher­
ever the object happens to be, it is in His possession.28 This 
Mishnah seems to be, however, a later Tannaitic Halakah. 
Another Mishnah, which reflects an earlier Tannaitic Hala­
kah, says that the zealous kill a man who steals from the 
Temple . 2 9 

Extra-Tannaitic and rabbinic sources also indicate that 
the punishment for perjury was death. T h e Targums, for 
instance, translate the Hebrew term for oath (nyDtP) into the 
Aramaic term for oath (Knynty) only when death is indicated 
as the punishment for violating it, as in I Kings 11. 4 3 , 1 Sam. 
xiv. 26, and Judg. xxi . 5. 

T h e author of the Fragment of a Zadokite Work believes 
that a person must keep his oath even at the price of death: 
As to what He said, "that which is gone out of thy lips thou shalt keep" 
to confirm, every oath of a bond by which a man will confirm upon 

2 C Pirke de R. Eliezer, chap. 38 (English translation by G. Friedlander, 
1916, pp. 294-97). See also Midrash Tanhuma Yalamdanu Wayyesheb. 

27 Ant., 5, 1. Philo also considers the theft of consecrated things a capital 
offense. In Spec. Leg., Ill, 83, he says that under the capital offense of mur­
der is also included Temple robbery. (See Heinemann, Philons Bildung, 
p . 38.) In the Hypothetica he says that for stealing sacred things the penalty 
is death (Eusebius, Praep. Evang. VIII, vii; in the C. E. Richter ed., VI, 179). 

2 8 B. £ . 7, 4; Talmud 76a. ^Sanh. 9, 6. 
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himself to perform a commandment of the Law till the price of death 
he shall not redeem it.8 0 

These various sources indicate that there is nothing ex­
traordinary in Philo's point of view regarding the death 
penalty for perjury, inasmuch as both biblical and post-
biblical literature reflect the same attitude. 

As we have already seen, Philo refers to the two groups who 
differ on the matter, "those who are of a braver and stricter 
disposition punish a perjured man by death, but those who 
are of a milder disposition punish a perjured man by stripes." 
He does not, however, say specifically whom he has in mind. 
W e know that in his lifetime there were two distinctive 
Jewish sects in Palestine, the Sadducees and Pharisees, one 
of the controversies between whom concerned punishment. 
Josephus says that John Hyrcanus thought the Pharisees 
should punish Eliezer, the man who insulted him, by death: 

and the Pharisees said that Eliezer deserved to be punished by stripes 
and bonds, but that it did not seem right to punish his taunt with 
death. And, indeed, the Pharisees are by nature lenient in punishments.8 1 

Josephus calls the Sadducees men who are "very severe 
in judging offenders." 3 2 T h e Mishnah, which is a Pharisaic 
code, tells us that no person could be punished unless wit­
nesses had warned him that his proposed act was a crime. 
T h e Pharisaic sect became so chary about inflicting capital 
punishment that a court which executed more than one 
person in seventy years was called "murderous." 3 3 W e may 
say that for practical purposes the Pharisees in many instances 
abolished capital punishment and substituted stripes for it. 
T h e Sifre on Deut. xxv . 3 says: " 'Then thy brother should 
be dishonoured before thine eyes' teaches us that all who have 
incurred the punishment of being cut off, if they have received 
stripes, become exempt from the first punishment." 3 4 Philo, 
then, would seem to be reflecting the Pharisaic attitude when 

3 0 S. Schechter, Documents of Jewish Sectaries, I, 16, line 8. See also Ginz-
berg, Eine unbekannte jiidische Sekte, pp . 135-37. 

3 1 Ant., 13, 10, 6. 
32 Ant., 20, 9, 1. 
3 3 Sanh. 5, 1. 
3 4 Sifre on Deut. 285 (xxv. 3 ) . 
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he says: "But those who are of milder disposition scourge 
them with rods publicly in the sight of all men . . . scourg­
ing them is a punishment not inferior in terror to death." 3 5 

When he speaks of "those who are braver and stricter in 
their character" he most likely has the Sadducees in mind, 
for they were severe in punishing offenders. 

It should also be noticed that although the Bible itself 
refers to stripes as a punishment, this is true only in con­
nection with crimes against civil rights, as in Deut. xxv . 1-3, 
not with violations of religious laws such as perjury. T h e 
infliction of stripes as a penalty for violating any negative 
commandment is found only in Tannaitic literature; Philo 
also refers to it here. 

T h e question, however, is why Philo and the Rabbis con­
sidered perjury a capital offense, when no such law about 
it is found in the Pentateuch. Furthermore, why does Philo 
say that if a person commits perjury he remains "unpurified 
forever"? 3 6 This makes perjury a more serious offense than 
violating any of the other commandments, because other 
offenses may be pardoned. 

In order to understand why Philo is so severe in punishing 
a perjured man we must first learn what he considered the 
aim and purpose of taking an oath in general. In several 
passages he defines an oath as an appeal to God as witness 
in doubtful matters. Therefore, if a person commits per­
jury, according to Philo, he thereby also denies that God 
is a witness to human affairs and thus becomes an atheist; 
thus, a perjured man commits two grave sins at once. T h e 
same view is brought out in Midrash Tanhuma. T h e Mid­
rash says: "The one who violates an oath denies the existence 
of God and remains unpardoned forever," 3 7 which is parallel 
to Philo's statement that a perjured man remains unpardoned 
forever, and his implied view that by perjury a person be­
comes ipso facto an atheist. 

A similar case to that of perjury is mentioned in Deut. 
xxi . 22, which deals, according to Tannaitic sources, with a 

3 5 Spec. Leg., II, 28. 
™lbid. 
"Tanhuma ed. Buber. Matot 5. 
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man who curses the name of God, an offense for which the 
Bible prescribes the penalty of death. T h e reason for hanging 
a man who curses the name of God, as explained in Tannaitic 
Halakah, is his denial of the existence of God. R. Joshua 
says: "Just as hanging is prescribed as a posthumous penalty 
for one who was cursing God, because he denied the Root 
( ^ J D so in other cases is hanging prescribed for the 
one who denied the Root [i.e., God] ." It is on the same 
ground that Philo considers a perjured man deserving of 
death, since, according to him, such a person denies the 
existence of God. 3 8 

In relation to Philo's statement that perjury is a capital 
offense there is another point to be considered. Philo takes 
the Hebrew term for cursing (nWp) to mean reviling. Thus, 
the biblical command, "He that curseth his father or mother 
shall surely be put to death," 3 9 is explained by him to mean: 
"He who uses abusive language to those to whom good words 
are owed as bounden duty, or in any other way does aught to 
dishonor his parents, let him die." 4 0 Since reviling one's 
parents is taken by Philo to be the same as cursing one's 
parents, perjury must of necessity be taken by him to mean 
the same as cursing God. It is for this reason, therefore, 
that Philo considers perjury a capital offense, a crime he 
includes under the law of cursing God given in Lev. xxiv. 
14, where the penalty prescribed for it is death. Similarly, in 
Tannaitic literature, denying the existence of God is con­
sidered the greatest of offenses. R . Reuben explained to a 
philosopher in Tiberias that the most hated man was he 
who denied his Creator, and he illustrated it thus: 

" H o n o u r thy father and thy mother, thou shalt no t kill, thou shalt n o t 
commi t adultery, thou shalt no t steal, thou shalt no t bear false witness 
against thy neighbour , and thou shalt no t c o v e t / ' all these show that 
n o man denies property without denying the R o o t , and n o man 
proceeds to transgress the law unless he denies H i m w h o commanded 
it. 4 1 

^Sifre on Deut. 221 ( x x i . 22); Sanh. 45b; see also Biichler, Studies in Sin 
and Atonement, p . 105. 

3 9 Lev. x x . 9. 
40 Spec. Leg., II, 248. 
4 1 Tosefta Sheb. 3, 8. 
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Philo brings out the same point by saying that a perjured 
man is an atheist who denies that God is a witness to human 
affairs, and "atheism is the beginning of all iniquities." 4 2 

It is for the same reason that Philo treats perjury and 
cursing parents together. He says, "But the lawgiver of 
our nation is not so foolish as, after putting to death men 
who are guilty of minor offenses, then to treat those who are 
guilty of heavier crimes with mildness, and the sacrilege 
involved in reviling or outraging parents is not so great as 
that committed by perjury against the sacred name of God." 4 3 

This shows that, according to Philo, the punishment for dis­
honoring one's parents or God is death. T h e Pharisees, how­
ever, who were lenient in punishing offenders, imposed the 
punishment of death for cursing parents only if the curse 
were invoked in the name of God. No punishment was set for 
dishonoring parents. T h e Karaites, who represent more of 
a Sadducean tradition, disregard the Pharisaic view. Like 
Philo, the L X X , Matt. xv. 4 , and Mark vn. 10 convert the 
biblical phrase, "he that curseth (^pD) his father," into 
"he that speaks evil (/ca/cws €17177) of his father." 4 4 It may be 
that all these represent an earlier tradition which considered 
speaking evil against parents, without cursing by the name of 
God, included under Lev. x x . 12. 

Philo goes one step further in connection with punishment 
for perjury and says that a person who sees one violating an 
oath and does not inform against him or convict him, because 
he is influenced by friendship or respect or fear rather than 
by piety, is liable to the same punishment as the perjured 
man himself, for to range oneself on the side of the wrong-

*aDecal.i 91. Philo is also of the opinion that uttering the name of God 
is a capital offense and punishable by death: roXfiriaeiep dicatpcos avrov <j>0iy-
iaadat rovvofia Odvarov virofieipdrcj rr\v dUyv (Vita M. , II, 206). He seems to 
follow the L X X , which translates Lev. xxiv. 15 Dtt> IpJl into 6vofid$<av dk rb 
6vofia Kvpiov davdrta OavaTovaOw. T h e Targum also translates it the same way HI 
N'jtoprp >"H KBtf tns. According to rabbinic literature, no penalty is pre­
scribed for uttering the name of God (Sanh. 56a). Heinemann accurately 
said (Philons Bildung, p . 20) that the statement in Pesikta de R. Kahana to 
nf l 'O l ' > n r r n p n to l» t* m e n has no legal significance. 

43 Spec. Leg., II, 254. 
4 4 See Revel, "Karaite Halakah," Jewish Quarterly Review (1913) , pp . 

368-79. 
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doer is just the same as committing the wrong. 4 5 This ex­
planation may be applied not only to perjury, but to one 
who sees his friend violating any other commandment. Philo, 
however, mentions the idea only in connection with perjury. 
This law has no basis in the Bible. 

T h e same view, however, is expressed in Tannaitic Hala­
kah. According to the Rabbis, if one sees a friend profaning 
the name of God and does not inform against him, he is 
committing the same iniquity as the offender. In the Pirke 
de R. Eliezer, in connection with R . Akiba, who states that 
a Herem and an oath are the same, we read: 

And everyone who violates an oath is as though he violated a Herem. 
Everyone who knows the matter and does not declare it, the Herem 
falls upon him and destroys his timber and his stones, as it is said, "and 
it shall enter into the house of him who swears falsely by my name and 
shall consume it with the timber thereof and the stones thereof" [Zech. 
v. 4]. Joshua took Achan, the son of Acri, and his sons and his daugh­
ters and all that he had, and brought them up into the Valley of Achar. 
And it is written, "The father shall not be put to death for the children, 
neither shall the children be put to death for the father" [Deut. xxrv. 
1 6 ] . But because they were cognizant of the matter he stoned them and 
burned them. If there was burning, why was there stoning? But the 
stoning was because they knew of the matter and did not report, and 
burning because thirty-six righteous men died because of him. 4 0 

According to this Midrash, a person who does not inform 
against one who has violated an oath is to suffer the penalty 
of capital punishment and to be executed by stoning. T h e 
Midrash Tanhuma also brings out virtually the same point 
in its interpretation of Lev. v. 1: 

And if a person shall hear the voice of a curse [that is, cursing God] 
and shall be a witness to it, whether he hath seen or known, and shall 
not inform against this person, he shall share equally the iniquity of 
the man who profaned the name of God. 4 7 

Ritter, being unaware of this Midrashic interpretation, 
says that Philo's statement is based on a misunderstanding 

45 Spec. Leg., II, 26. 8ia<p4pei yap rov aduceiv ovdev TO ffvveiriyp&QeaOat 
ddlKOVPTL. 

48 Pirke de R. Eliezer, chap. 38 (in Friedlander's translation, p . 276); Mid­
rash Tanhuma Yelamdanu Wayyesheb. 

"Tanhuma ed. Buber Wayyikra 5. 
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of Lev. v. i . 4 8 Ritter also says that according to Mosaic law 
no one is obliged to inform against a man who violates a 
commandment, 4 9 but the quotation just given from the Mid­
rash Tanhuma shows he is mistaken. T h e parallel between 
the Tannaitic view and that held by Philo is obvious. 

Though Philo thinks that a perjured man remains un­
purified and unpardoned for the rest of his life and is liable 
to capital punishment if sentenced by stern judges, neverthe­
less he applies this law only to a man who does not confess 
his wickedness. When the perjured person, being convicted 
by his own conscience, becomes his own accuser, then he 
can no longer be punished by any penalty. On the one hand, 
Philo considers perjury as one of the greatest of crimes and 
as deserving the most severe punishment. On the other hand, 
he regards the free admission of perjury as a great moral act 
and achievement, by which a person deserves to gain his 
pardon. 

In accordance with this principle, the law of Lev. v. 14 -16 , 
which reads: 

And the Lord spoke unto Moses, saying, if anyone sin and commit a 
trespass against the Lord, and deal falsely with his neighbour in a 
matter of deposit, or of pledge, or of robbery, or have oppressed his 
neighbour, or have found that which was lost, and deal falsely therein 
and swear to lie, then it shall be, if he hath sinned and is guilty, that he 
shall restore it in full, and he shall add the fifth part more thereto 

is explained by Philo as follows: 

And after having put forth these and similar enactments with reference 
to sins committed unintentionally, he proceeds to lay down rules re­
specting intentional offenses. If anyone, says the law, shall speak 
falsely concerning a partnership or about a deposit, and being sus­
pected and having an oath proposed to him shall swear, and, when 
he has escaped all convictions at the hands of his accusers, shall himself 
become his own accuser (aMs eavrov Karrjyopos), being convicted by his 
own conscience residing within, and shall reproach himself for the 
things which he has denied, and for which he had sworn falsely, and 
shall come and openly confess the sin which he has committed, and 
implore pardon; then pardon shall be given to such a man, who shows 

4 8 Philo und die Halacha, pp. 47, 48; see also Heinemann, Philons Bildung, 
P. 94-

49 Ibid., n. 1. 
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the truth of his repentance not by promises bu t by work, b y re­
storing the deposit which he has received, paying also an addit ional 
fifth of the value as an atonement for the evil which he has done . After 
this let h im g o to the temple, to implore remission of the sins which 
he has committed, taking with h im an irreproachable mediator, namely 
that convict ion of the soul which delivered h i m from his incurable 
calamity, curing h im of the disease which w o u l d cause death. A n d it 
orders that he should sacrifice a ram, as in the case o f a man w h o has 
offended in respect o f the holy things; for the law speaks o f an un­
intentional offense in the matter o f ho ly things as o f equal importance 
with an intentional sin in respect o f men, if we may no t indeed say 
that this is also holy, since an oath is added to it. 5 0 

In the Bible itself it is not said that the law deals with a 
voluntary confession, but this interpretation is found in the 
Mishnah: "If he confesses voluntarily, then he must return 
the deposit with an additional fifth and a trespass offering." 5 1 

In later Tannaitic Halakah there is an argument, however, 
as to whether a person who deliberately swears falsely and 
confesses afterwards is to be punished by stripes. 5 2 As a rule, 
the atoning sacrifice was always brought in connection with 
a sin committed unwittingly, as in Lev. v. 15, "though he 
know it not," but when a person committed a sin wittingly 
he was always punished. Philo and most of the Tannaitic 
scholars are of the opinion that perjury was considered an 
exceptional case, for which a trespass offering was permitted 
to be brought even in case of a deliberate sin, provided the 
offender confessed his sin and made restitution with the 
additional fifth. 

Another parallel to Philo's view that a perjured man who 
confessed his sin and made restitution was exempt from the 
penalty of death is found in the Fragment of a Zadokite 
Work: "And if he swears and transgresses he is guilty, and 
shall confess, and shall return, and shall not bear death." 5 3 

This is, undoubtedly, a reference to Lev. v. 20. T h e view 
of the Zadokites that the confession of a perjured man saved 
him from death corresponds exactly to Philo's view. 

Not only does Philo regard perjury as an exceptional case, 

™Spec. Leg., I, 234-37. 
6 1 B . K. 9, 6; see Ritter, Philo und die Halacha, p . 45, n. 3. 
5'-'Sheb. 37a; see Biichler, Studies in Sin and Atonement, p . 400, n. 3. 
MSchechtcr, Documents of Jewish Sectaries, I, 5, line 1. 
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for which the bringing of a trespass offering instead of pun­
ishment is allowed even in case of deliberate sin, but he 
also holds that this offering must be brought for uninten­
tional offenses against holy things, though not for an offense 
against men. He says in the same passage that an uninten­
tional offense against God, such as perjury, is as serious a 
sin as an intentional sin against men, such as denying a 
deposit. Hence, only in event of denying a deposit intention­
ally does one need to bring a trespass offering. T h e same view 
is expressed in Tannaitic sources. T h e Mishnah says that if 
one denies a deposit unintentionally, he ought not to bring 
a trespass offering, 5 4 but if he utters the oath unwittingly, 
he has to bring a trespass offering. This is the law when one 
makes use of holy things unintentionally. 5 5 

Josephus also understands this particular passage of Lev. v. 
20 to deal with a man against whom no witnesses testify to 
perjury, but who becomes his own accuser. "The sinner," 
says Josephus, "who is conscious of sin but has none to 
convict him of it (/irfiiva rov i€e\iyxovTa) sacrifices a ram." 5 6 

Josephus is not speaking directly of perjury. He means only 
self-accusation of guilt. He may have based his idea upon 
the Hebrew term, ^}7D, which is usually translated as "commit 
a trespass," but which means, etymologically, "to cover, to 
veil." This would have the meaning of hiding sin that nobody 
else knows about except the one committing i t . 5 7 

"Sheb . 5, 1. 
**Ibid. 
™Ant.y 3, 9, 3. 
6 7 Besides this reference to confession in the case of perjury, Philo also 

defines the meaning of confession and repentance in another place. "If men 
feel shame throughout their whole soul, and change their ways, reproaching 
themselves for their errors, and openly avowing and confessing (O-ayopetaavres 
He Kai 6fio\oyri<ravTes) all the sins that they have committed against themselves 
with purified souls and minds" (Exsecrat., 163) . Philo does not consider 
repentance sufficient for forgiveness of sins. Repentance must be followed by 
an open confession, which seems to imply confessing one's sins in public. 
As to the question whether a silent confession before God was sufficient, we 
have no direct evidence in the Bible. In the Jer. Tal., we find the following 
statement: "Why have the authorities instituted that the prayer (of the 
eighteen Benedictions) should be recited silently? So that the sinners may 
not be reproached, as the law has for the same reason assigned the same 
place for slaughtering both the sin offering and burned offering" (Sot. 32b) . 
As far as we can judge from rabbinic literature, public confession was not 
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In conclusion, it should always be remembered that Philo 

considers a perjured man defiled and impure (fiivew del $va-
KaOdpTows).58 These terms are not used by him in the sense 
of levitical impurity, for which certain ablutions and other 
acts of purification are prescribed. He uses them in the same 
moral sense as when the prophets speak of defiling the land 
by murder and idolatry. 

2 . ANTISOCIAL OATHS 

Though we have seen that Philo considered the violation 
of an oath a great offense and even favored the penalty of 
death for perjury, nevertheless he enumerates various kinds 
of oaths taken for an antisocial purpose which are not bind­
ing and which a person may violate. As with other oaths, he 
strongly opposes these, but, once taken, he advises disregard­
ing them and urges resort to prayers and sacrifices. 

T h e most lawful vows [he writes] are those which are offered in ac­
knowledgment o f an abundance of blessings either present o r ex­
pected; but if any vows are made for contrary objects, it is no t ho ly to 
support them. For there are some men w h o swear to commi t theft, o r 
sacrilege, o r adultery, o r rape, o r to inflict wounds o r murder, o r any 
similar act o f wickedness, and w h o perform them without delay, making 
an excuse that they must keep their oaths, as if it were n o t better to 
d o n o iniquity than to perform such an oath as that. T h e national law 
and ordinances o f every p e o p l e are established for the sake o f justice 

required of the sinner. Ginzberg refers, however, to a Midrash which says 
that the sinner used to confess his sin before the priest when he offered a 
sacrifice (Eine unbekannte judische Sekte, p . 59). Even if we assume that 
the Midrash conveys to us a historical fact I doubt whether public confession 
was in common usage among the Palestinian Jews. (See Buchler, Studies in 
Sin and Atonement, pp. 416 ff.) In later Jewish theology public confession 
is unknown in doctrine and practice. Besides the passage in Philo quoted 
above, we also read in the Didache 4, 11 , "Confess thy sins in the congrega­
tion, and proceed not to thy prayer with bad conscience." It is highly prob­
able that the Palestinian Jews, who confessed their sins at the time they 
offered the sacrifice of atonement, deemed a silent confession before God, 
in such a solemn place as the Temple, sufficient for remission of sins. The 
Hellenistic Jews, who were far removed from the Temple and could not 
offer sacrifices for remission of sins, required a public confession. The 
reference in the New Testament to the confession of sin before John the 
Baptist may merely be a reflection of the Essenes' doctrine that no one must 
keep secrets from another. In such a society public confession before the 
head of the sect might have been in common usage. 

58 Spec. Leg., II, 27. 



OATHS AND VOWS 157 

69 Spec. Leg., II, 12-13. 
6 0 Ned. 2, 2. 

8 1 B . £ . 91b. 
62 Spec. Leg., II, 1 2 . 

and o f every virtue, and what else are laws and ordinances, bu t the 
sacred words o f nature (vop,oi dk Kal $e<rfiol rl Irepov rj <f><xrem lepol \6yoi) 
which have an authority and power in themselves, so that they differ 
in n o respect f rom oa ths? 6 8 

According to Philo, then, if one takes an oath to violate 
a previous law, it is the same as if one had taken an oath to 
break a former oath. Philo, however, limits himself to ethical 
laws, not saying whether the same principle would be applied 
to religious laws. His interpretation that laws and ordinances 
of people are oaths in themselves would show that he makes 
no distinction between ethical and religious laws. 

When we turn to the Mishnah, we learn that his view 
agrees with that of the Tannaitic Halakah. "A person/' says 
the Mishnah, "cannot take an oath to violate any of the 
commandments," 6 0 and the same reason is given as in Philo, 
namely, that the laws in themselves are oaths. T h e Mishnah, 
however, deals only with religious law, for example, to take 
an oath not to sit in the Sukkah during the Feast of Taber­
nacles, or not to put on phylacteries, but it mentions nothing 
about ethical law, such as Philo refers to. It may be that the 
Mishnah did not consider it necessary to do so. T h e Boraita 
does refer to the case mentioned by Philo: "What is con­
sidered an oath of doing evil to somebody else, which a person 
is not allowed to fulfill? If a person takes an oath to inflict 
wounds on somebody or split his head." 6 1 Philo's view in 
this respect agrees entirely with the Tannaitic Halakah. 

There is, however, one point in which Philo has his own 
tradition, agreeing neither with the Bible nor with the 
Halakah. He does not seem to make any distinction in the 
use of the two biblical terms, "vow" and "oath" 
(njJIDty). They are synonymous to him. Only one kind of 
vow seems to him different from oath, namely, "vows of con­
secration," which he describes as "the most lawful vows." 6 2 

When he mentions the invalidity of an oath to violate the 
law, he uses the terms "oath" and "vow" as identical. Ac­
cording to the Mishnah, on the other hand, while a man 
cannot take an oath to violate any commandment, he can 

file:///6yoi
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6 8 Ned. ib . 64 Cont. Ap., I, 167. 6 5 Ned. 1, 4. 

make a vow to violate a ritual commandment. Thus, for 
instance, by means of a vow he can make the Sukkah for­
bidden upon himself during the Feast of Booths. T h e differ­
ence between these two terms is that an "oath" is understood 
in Tannaitic literature as a personal obligation (*TDJ TID^K) 
which a person cannot make contrary to law, whereas the 
term "vow" is understood as a consecration of an object 
(KXSn TID^K).68 Philo, however, does not know of this dis­
tinction. From the point of view of practical law there is no 
difference between Philo and the Halakah, for the distinction 
made in the Mishnah is applied only to ritual law, while the 
antisocial oaths and vows which Philo enumerates are not 
binding even according to the Tannaitic Halakah. 

T h e distinction made in the Mishnah between vows and 
oaths is also reflected in the words of Josephus. Endeavoring 
to show that Jewish customs and laws were well known among 
the Gentiles, Josephus says: 

This is apparent from a passage in the work of Theophrastus on Laws, 
where he says that the laws of the Tyrians prohibit the swearing by 
foreign oaths, in enumerating which he includes among others the 
oath called "Corban" (/coi rbv KdKovfxevov SpKov Kopp&p). Now, this oath 
will be found in no other nation except the Jews.6* 

Some students of Josephus understand the phrase, "the oath 
called Corban," to mean a vow to bring a sacrifice. This 
would imply that Josephus was not acquainted with Greek 
law; otherwise, he would not say that "this oath will be 
found in no other nation except the Jews." W e know that 
the Greeks also used to make oaths to bring sacrifices to 
the Temple, and there is nothing typically Jewish about it. 

It is quite clear, however, that Josephus has been entirely 
misunderstood and that this passage shows rather his knowl­
edge of Tannaitic Halakah than his ignorance of Greek law. 
According to Mishnaic law, if a person takes any of his pos­
sessions and says, "Let it be upon me a Corban," he is not 
allowed to make use of this particular object, as one is not per­
mitted to make use of anything which he offers as a sacrifice 
to the Temple . 0 5 In other words, a person not only can bind 
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himself to refrain from using something, but can also deny 
himself something as if it were a consecrated object. Accord­
ing to Tannaitic literature, if a person makes such a vow and 
violates it later, he ought to bring a trespass offering, as a 
person has to bring a trespass offering for making use of 
things consecrated to the Temple . 6 6 In Mishnaic literature 
the term "consecration" is always associated with the term 
"vow." Speaking to Gentiles who did not know the differ­
ence between vows and oaths, Josephus merely says, " . . . This 
oath will be found in no other nation except the Jews." T h e 
Greeks knew of oaths to bind a person to do or not to do 
something, and they also knew of oaths to bring a "Corban" 
to the Temple, but the idea that a person can make any ob­
ject of his possession a Corban and forbidden to himself is 
entirely Jewish. 6 7 T h a t a vow of Corban did not mean in 
ancient Israel a sacrifice to the Temple, but a vow of self-
denial, is also reflected in the words of Jesus. 6 8 

Philo speaks of two kinds of antisocial oaths: one active, 
which we have discussed before; the other passive, which is 
of a less serious character, such as refraining from bestowing 
benefits upon somebody by prohibitive oath. Philo, for ex­
ample, says that some persons who wish to give force to the 
savagery of their natural dispositions often swear that they 
will not give any assistance to such a man or receive anything 
from him as long as he lives. Or they swear they would not 
admit this man or that to sit at the same table with them 
or to come under the same roof with them. He therefore 
recommends them to seek to propitiate the mercy of God by 
prayers and sacrifices, so that they may find some cure for 
the disease of their souls which no man is competent to heal. 6 9 

Philo regards such passive oaths as not binding, for they 
could not be taken with reason and deliberate purpose, but 
only in anger and hatred. In another passage he brings out 
this point even more clearly by saying that a person must 
ratify his lawful oaths, "especially if neither wild anger (6pyw 

0 0 Ned. 35a. 
6 7 See also Isaac Halevy, Dorot ha-Rishonim, I3 (1923), pp . 314 ff. 
6 8 Mark, vn. 1 1 . 
"Spec. Leg., II, 16. 
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cLTidavot) nor frenzied love (ACAVTTT/KOTCS I/OWTC?), nor unrestrained 
appetites agitate his mind (fodvoiav OCFNPWCW) so that he does 
not know what is S a i d O r done" (<os ayvorjaai ra \cy6fieva Kal 

TrpaTTo/Acva).70 If the oath has been taken legally and with sober 
reason, however, then it must be fulfilled. 

Turning to the Palestinian attitude toward antisocial oaths, 
we find that though the Mishnah itself does not deny the 
validity of such oaths, R . Meir says: 

W e give him an opening to regret such oaths by saying, "If you had 
known that by such an oath you violated the commandments not to 
seek revenge, and not to be mindful of the injury done to you by 
your neighbor, and to love your neighbor as you love yourself, would 
you have taken such an oath?" 7 1 

According to R . Meir, if the judge really sees that the man 
regrets having taken such an oath, it is no longer binding. 

A parallel to Philo's view, that an angry person may violate 
an oath he took not to let somebody into his house, is found 
in the Tosefta: 

The generation of the wilderness have no share in the future world, 
for God has sworn in his anger not to let them in into his place. 
R. Eliezer says, since God has sworn in his anger not to let them in 
there, the oath is not binding. 7 2 

It is quite evident from this Tosefta that if a person should 
take an oath in anger not to let anyone enter his house, he 
would not be bound to fulfill his oath. T h e position of the 
Tosefta is exactly the same as Philo's. 

Philo's view that a real oath, which a person ought to 
fulfill, is one taken, not when love, anger, or appetite agi­
tates the mind, but by sober reason and with deliberate 
purpose, is the law of the earlier Tannaitic Halakah that 
later caused much discussion in both Tannaitic and Amoraic 
literature. "There are four sorts of vows," says the Mishnah, 
"which the scholars declared as not binding; vows uttered 
while bargaining, vows made dependent on a mere exaggera­
tion, vows made by error, and compulsory vows," 7 3 that is, 

70 Spec. Leg., II, 9. 
7 1 Ned. 9, 3. 
7 2 Tosefta Sanh. 13, 10. 
7 8 Ned. 3, 1. 
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made only by people who were agitated and not under cool 
reason. T h e person taking the vow, both these authorities 
insist, must be completely aware of what he is doing and 
why. 

After describing the wickedness of men who take anti­
social oaths, Philo severely criticizes those who keep their 
oaths even after the death of their enemies: "And sometimes 
[he says], even after the death of their enemies, they keep 
up their irreconcilable enmity, not allowing their friends to 
give the customary honors even to their dead bodies." 7 4 This 
view may be understood better when we realize that accord­
ing to the Tannaitic Halakah, if a person makes a vow not to 
assist his friend, and his friend dies, he may buy for him 
all the things necessary for the customary funeral honors 
given. 7 5 

Though the cited passages in Tannaitic literature bear out 
Philo's denial that passive antisocial oaths and oaths taken in 
anger are binding, it is a fact that the whole tractate of 
Nedarim deals with such vows in an opposite way. W e must, 
therefore, investigate non-rabbinic as well as rabbinic sources 
dealing with this same problem. 

In Mark vn. 9-13 we read 7 6 Jesus' words to the Pharisees: 

And he said unto them, Full well do ye reject the commandment of God, 
that ye may keep your tradition. For Moses said, Honor thy father and 
thy mother; and he that speaketh evil of father or mother, let him die the 
death; but ye say, If a man shall say to his father or his mother, that 
wherewith thou mightest have been profited by me is Corban, that is to 
say, given to God, ye no longer suffer him to do aught for his father or 
mother; making void the word of God by your tradition, which ye have 
delivered; and many such like ye do. 

Jesus' fundamental criticism of the Pharisees is that by 
means of their legal traditions they nullify the law. As to 
the question of how the Pharisees make void the word of 
God, we may suppose that it was done either by permitting 
one to take a vow which involved the violation of the law, or 

74 Spec. Leg., II, 16. 
7 5 Tosefta Ned. 9, 7. 
7 8 A part of this discussion was published in the Journal of Biblical Litera­

ture (1936), pp . 227-38. 
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by saying that any vow whatsoever, once taken, must be ful­
filled,77 thus allowing a man to evade the law by considering 
a vow binding even if it necessitates the violation of the law. 
T h e phrase OVKITI CL<I>UTC avrov in Mark and the similar phrase 
ov fir] Tifirjvet. in Matthew suggest that the Pharisees insisted 
upon the fulfillment of the vow, and Jesus demanded that 
the vow be broken. It must be admitted, however, that we 
cannot draw definite conclusions from the New Testament 
passages as to what exactly Jesus' criticism was. From Mish-
naic literature we learn that the Pharisees not only dis­
approved of such vows, but also gave those who made them 
an opportunity to retract. Chwolsohn 7 8 and Wiinsche 7 9 be­
lieve that the Pharisaic view expressed in the Mishnah is a 
direct contradiction of the view attributed to the Pharisees 
by Jesus. Klausner takes the same position but tries to solve 
the difficulty as follows: 

T h e r e are three possible explanations o f the difference: the rule in 
the time o f Jesus may have been otherwise, o r Jesus may have been 
br inging an unjustifiable charge against the Pharisees, o r else the 
authors o f the Gospels had heard something about the rules concerning 
vows among the contemporary Tanna im, and confused permission with 
prohibi t ion . 8 0 

T h e implication of Klausner's explanation is that the Mish-
naic and New Testament records cannot be reconciled. 

Buchler, who is of the opinion that Jesus criticized the 
priests and not the Pharisees, says that the term Corban used 
in Mark does not mean prohibiting one's profit as Corban, 
but giving away to the Temple the money with which one 
supports his parents. He says that the priests approved and 
possibly encouraged such vows for their own benefit, and 
Jesus strongly criticized them for "making void the word 
of God." 8 1 But the term Corban in Tannaitic literature is 
usually employed to signify either some property prohibited 

7 7 See H. Strack and P. Billerbeck, Kommentar zum N.T. aus Talmud 
und Midrash (1922), I, on Matt. xv. 5. 

7 8 D. Chwolson, Das letzte Passamahl Christi (1908), p . 95. 
7 0 Wiinsche, Neue Beitrage, p . 13. 
8 0 J. Klausner, Jesus of Nazareth (1925) , p . 306. 
8 1 A. Buchler, Die Priester und der Cultus im letzten Jahrzehnt des jeru-

salemischen Tempels (1895), p . 93. 
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one or some animal offered upon the altar. For donating 
something to the Temple the term BHp is usually used. In 
all probability, therefore, Jesus is referring to a person's taking 
a vow that his parents shall derive no benefit from him. Fur­
thermore, Biichler's interpretation would imply that the word 
<l>api<TaloL is not used here in its literal meaning, or that it does 
not belong in the text, either of which would require evi­
dence to make it plausible. 

Kaufmann says that the word Qapuraioi should be taken 
literally in this passage, and that Jesus criticized the Phari­
sees for their opinion that a person might make a vow to 
violate any commandment, though he could not take an oath 
for such a purpose. In other words, Jesus criticized the Phari­
sees for the technical distinction they made between vows 
and oaths. 8 2 This interpretation can hardly be accepted. T o 
be sure, it is still doubtful whether Jesus means vows or 
oaths. T h e Greek in both Gospels reads o cav, "whatever." 
T h e Peshitto in both places and the Sinaitic Syriac in 
Mark render this by (7). T h e of the Sinaitic Syriac in 
Matthew suggests that the Greek manuscript which the trans­
lator used read lav without the o . This may go back to an 
original Aramaic JK. According to this reading, Jesus' words 
were "Corban if thou shalt profit by me," using the term 
Corban as an oath equivalent to the words, "I swear by the gift 
which is upon the altar that thou shalt not be profited by me." 
In the Bible the formula of an oath is also followed by DK, 
which corresponds to the Greek lav and the Syriac (Gen. 
xx i . 23; I Sam.xx. 3; II Sam. in. 9; I Kings 1. 51) . If the words 
of Jesus were really as rendered by the Syriac, they referred 
not to vows, but to oaths, and Jesus' charges against the Phari­
sees would be again unjustifiable, since the Pharisees admitted 
that oaths cannot be taken to violate a commandment. Kauf-
mann's statement, therefore, has no solid foundation. 

J . Mann says: "It is nowhere mentioned in the Bible that 
a man can prohibit another person by means of a vow from 
deriving any benefit from anything which belongs to the 

8 2 E. Kaufmann, Golah We-Naker (1929), pp. 351-52. See S. Zeitlin, "The 
Pharisees and the Gospels," Essays and Studies in Memory of Linda R. Miller 
(>93 8). PP- 267 ff. 
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former," 8 3 and therefore Jesus protested against the Phari­
sees who considered such vows binding. T h e story of the 
tribes of Israel who took an oath prohibiting the marriage 
of their daughters to the Benjamites shows, however, that in 
biblical times a vow depriving another person of a certain 
benefit was considered valid, and that the violation of such 
an oath was forbidden. There is no reason to believe that 
such oaths and vows were not considered valid during the 
biblical period in Palestine. 

In order to understand Jesus' words we must first see the 
difference between the earlier and later Halakah with regard 
to vows and oaths. By "earlier Halakah" I do not refer to 
biblical customs, but to post-biblical law in the pre-Pharisaic 
period. In the Mishnah we read the following statement: 
"The rules concerning dissolving of vows fly about in the 
air and there is nothing upon which they can stand." 8 4 From 
this Mishnah we also learn that according to Pharisaic teach­
ing, vows may be dissolved under certain circumstances, but, 
as explicitly stated in many other Mishnahs, only a judge 
can dissolve them. Even he can do so only by suggesting 
reasons which, if known at the time, would have deterred the 
person from making the vow. T h e sole right of the judge 
in this matter is not, however, mentioned in the Bible. T h e 
Fragment of a Zadokite Work, which contains more or less 
Sadducean ideas, says definitely that if a man takes an oath, 
he must keep it even at the price of death, 8 5 an indication 
that this sect did not acknowledge any method of retraction. 

What the attitude of the earlier Halakah was towards dis­
solving vows is not evident in rabbinic literature. W e may 
consider, however, Josephus' and Philo's view. In connection 
with the oath which the Israelites made not to give their 
daughters in marriage, Josephus says: 

A n d whereas they had before the war taken an oath that n o o n e should 
give his daughter as a wife to a Benjamite, some advised them to have 

8 3 "Oaths and Vows in the Synoptic Gospels," American Journal of The­
ology, X X I (1917) , 260-74; see also J. H. Hart, "Corban," Jewish Quarterly 
Review, X I X (1906-07), 615-59. 

« Mishnah Hag. 1, 8. 
8 5 Schechter, Documents of Jewish Sectaries, I, 15, line 5. 
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n o regard for what they had done , because the oaths were n o t taken 
advisedly and judiciously, bu t in passion, and thought they w o u l d n o t 
offend G o d if they were able to save a whole tribe f rom perishing, and 
perjury was no t dreadful and injurious when it was d o n e ou t o f necessity 
but on ly when it was d o n e o f wicked intention. 8 6 

This remark of Josephus, that there was a disagreement in 
the yepovaia as to whether the violation of an oath taken 
in passion for an antisocial purpose would be an offense to 
God and therefore perjury has no biblical counterpart. He 
undoubtedly has in mind conflict in the Sanhedrin of his 
time about a person's right to violate such an oath, though 
he does not specify the source. All his statement tells us is 
that in Palestine itself not all scholars were of the same opinion 
with regard to antisocial oaths. 

According to Philo, as has already been made clear, a 
person must fulfill an oath he takes under any circumstances 
or suffer death for violation. An exception to this rule is 
made, however, in the case of an antisocial oath, which is not 
binding. A person may violate such an oath but must ask 
God for forgiveness. 8 7 If Philo "and the some who advised 
them" (to which Josephus refers) represent an earlier Pales­
tinian Halakah, then the Pharisaic reform was stricter in 
some cases and milder in other cases than the earlier Halakah. 
Antisocial oaths or vows in the earlier Halakah were not con­
sidered binding, whereas the Pharisees said that even such 
oaths could not be automatically dissolved. According to 
the Pharisaic view, if a person vowed that his friend should 
not profit by him, he would have to fulfill the vow, unless 
he came to the judge and proved that if he had known the 
result of it, he would never have made it. Here the Pharisaic 
law is the stricter of the two. But with regard to general vows 
the Pharisaic Halakah is milder than the earlier law. Accord­
ing to the earlier Halakah, vows which are not antisocial 
cannot be dissolved at all, whereas the Pharisees give the judge 

8 8 Ant., 5, 2, 12: ol fiev 6Xiy<apeiv cvvepovXevov rtov 6/ico/xoa/ievcov &s vir* 6pyr}s 
6fi6aaPT€s oi yv&nxi ^al Kplaei, T£ 8e 6e$ /xrjdev evavrlov woirjaeiv. . . . rds re 
imopKlas ovx Brav virb dpdyKrjs yivtavrai x a ^ € 7 r ^ s elvai Kal eiria<paXels d\X' 
8rav ev KaKovpyia roXfiriO&at, rijs tie yepovaias irpbs rb rrjs iiriopKias ovo/ia 
(rxerXia&daTis. . . . 

8 7 See Spec. Leg., II, 7-14. 
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the right to dissolve them if good reasons are provided by the 
man who took the vow. 

It seems to me, however, that though we have seen a great 
difference of opinion between Philo and the Pharisees with 
regard to vows and oaths, it is in the writing of Philo only 
that we can trace the origin of the Mishnaic law that vows, 
under certain circumstances, can be dissolved by a judge. 

In the Hypothetica Philo again makes reference to the law 
that vows must be fulfilled, but he adds a bit of Jewish law 
which has no origin in Mishnaic literature: "Release from 
a promise or vow (KOL IKAWIS Se eVt<£?7/«o-0e'v7w) can only be in 
the most perfect way when the high priest discharges him 
from it (/*€yior*7 rod tc/3€a)5 d7T0(f>rjcravT0is)for he is the person to 
receive it in due subordination to God." 8 8 It may be that 
Philo has here preserved for us a pre-Mishnaic tradition, 
antedating the time when the Pharisees, who always en­
deavored to take away the judicial rights from the priest­
hood, introduced the innovation that a judge or court could 
dissolve vows instead of the high priest. T h e assumption that 
prior to the Pharisaic innovation the power to dissolve 
vows was vested in the High Priest may be supported also 
by the story of one of the earliest disagreements between 
the Pharisees and the priesthood, when Alexander Jannaeus 
was forced to abandon the Pharisaic party and side with the 
Sadducees. 

In the Jerusalem Talmud the following incident is told of 
the conflict between Alexander Jannaeus, who was both 
King and High Priest, and Simon ben Shetah, who was the 
leader of the Pharisees. Three hundred Nazarites came to 
Jerusalem to offer their sacrifices at the time when the vow 
of their term of Nazarite was about to expire. Unfortunately, 
however, they were poor and could not afford the expenses 
of buying the sacrifices required for fulfilling the final rites 
of a Nazarite. Through the influence of Simon ben Shetah, 
Alexander Jannaeus paid for the sacrifices of a hundred and 
fifty men, while Simon ben Shetah himself dissolved the 
vows of the other hundred and fifty, making it unnecessary 
for them to bring an offering. When Alexander Jannaeus 

^Eusebius, Praep. Evang., VIII, vii (in the Richter ed., VI, 180). 
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was informed of this action he became so enraged against 
Simon ben Shetah that the latter had to flee in order to save 
himself from the King's anger. 8 9 T h e historicity of this story 
has never been doubted. 9 0 Leszynsky says, "In dieser Anek-
dote spiegelt sich ein Stuck dieser Kampfe der Parteien 
lebendig wider." 9 1 Why was Alexander Jannaeus so angry? 
T h e Talmud says it was because Simon ben Shetah had prom­
ised to pay a half of the expense, but instead of paying he 
dissolved the vow of the Nazarites. Modern scholars ex­
plain it on the grounds that the law of dissolving vows was 
a Pharisaic innovation which Alexander Jannaeus opposed. 9 2 

It is highly improbable, however, that his opposition should 
have caused such a complete breach as to make Simon ben 
Shetah fear for his life. 

It seems to me that the story related in the Talmud has 
been misunderstood. T h e law of dissolving vows was not a 
Pharisaic innovation. It had already existed before the time 
of this sect and was vested, as we have seen, in the High 
Priest. As Alexander Jannaeus was both King and High 
Priest, the right to dissolve vows belonged to him. But we 
know that the Pharisees questioned the qualifications of some 
of the Maccabean rulers to serve as high priests. Conse­
quently, when Simon ben Shetah dissolved the vow of the 
Nazarites, Alexander Jannaeus regarded the act as an in­
sinuation of his unfitness to be the head of the priesthood. 
It is no wonder, then, that the Midrash reveals Simon ben 
Shetah's fear of death at the hands of the outraged priest, 9 3 

and it may have been this incident that ultimately led the 
Pharisees to deprive the High Priest of the power to dis­
solve vows and to confer it upon the court and judges. 

In summary, our discussion seems to result in the conclu­
sions that (a) in Old Testament times, antisocial oaths and 
vows could not be dissolved under any circumstances (the 
tribes of Israel therefore considered indissoluble their oaths 

^Jer. Tal. Nazir 45b; Bek. 11b. 
9 0 See Halevy, Dorot ha-Rishonim, I3, pp. 496-500. 
91 Die Sadduzaer (1912), p. 48. 
92Ibid., p . 49; J. Mann, "Oaths and Vows in the Synoptic Gospels," Ameri­

can Journal of Theology, X X I (1917) , 272. 
9 3 Gen. Rabbah 91, 3. 
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not to give their daughters to the Benjamites); (b) in later 
times, as Philo and Josephus tell us, a certain group in 
Palestine considered such oaths not binding; (c) according 
to Philo, the High Priest could dissolve any kind of vow and 
oath; and finally (d), as a result of the controversy between 
Simon ben Shetah and Alexander Jannaeus, the Pharisees 
said that all vows and oaths could be dissolved by a judge 
if good reasons were given but that antisocial oaths were 
otherwise binding. 

As to the opinion of the Sadducees toward antisocial oaths, 
we have no direct evidence either from Tannaitic literature 
or from Josephus. If the Fragment of a Zadokite Work rep­
resents the principles of this sect, we may be assured that 
they protested against such vows and oaths but still considered 
them binding. T h e author of the Zadokite Work says that 
whoever prohibits his possession on somebody walks in the 
footsteps of the Gentiles, but he does not say that a person 
may violate such an oath. 9 4 

Jesus, like Philo and the group of the Senate which Jo­
sephus mentions, is in favor of the Halakah which maintains 
that antisocial oaths or vows are not binding at all and need 
not be dissolved. He therefore criticizes the Pharisees for 
their opposite view and charges them with making void the 
work of God by the tradition which they have delivered, be­
cause they have arrogated to themselves the authority over 
antisocial vows and prohibited the violation of them except 
with their permission. 

There are some other passages in the New Testament 
with regard to vows and oaths that scholars have not been 
able to reconcile with Tannaitic literature, and the common 
solution to the problem is that Jesus brought unjust accusa­
tion against the Pharisees or that the writers of the Gospels 
misunderstood his words. In Matt. x x m . 16-22. we read: 

W o e un to you , ye b l ind guides, that say, Whosoeve r shall swear by the 
temple, it is nothing; but whosoever shall swear by the go ld o f the 
temple he is a debtor . Y e fools and b l ind: for which is greater, the 
gold , o r the temple that hath sanctified the gold? H e therefore that 
sweareth by the altar, sweareth by it, and by all things thereon. A n d 

8 4 See Ginzberg, Eine unbekannte jiidische Sekte, pp. 54-56. 
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he that sweareth by the temple, sweareth by it, and by h i m that dwelleth 
therein. 

A direct contradiction of Jesus' charge against the Pharisees 
is found in the Mishnah, which says that if a person makes a 
vow with the declaration "like the temple, like the altar, like 
Jerusalem," the vow is valid and the thing becomes as holy 
as a sacrifice. 9 5 This Mishnah shows that the Pharisees agreed 
with Jesus that the Temple, altar, and Jerusalem may also 
be used as terms for vows. In order to understand this New 
Testament passage we must call attention to a certain prin­
ciple of the Mishnaic Halakah. According to the Mishnah, 
a person may make a thing consecrated or prohibited only 
when he vows by something which has itself become sacred 
or prohibited through a vow, as, for example, "Let this ob­
ject be like Corban," in which case the Corban is also a 
thing made prohibited or sacred by a vow. If he vowed by 
something which is forbidden or consecrated by law, such 
a vow is not binding. 9 6 According to this rule, then, a vow 
made in the name of the Temple, the altar, or Jerusalem 
ought not, strictly speaking, to be binding, since these things 
were not consecrated by a vow but were automatically sacred 
by the law. T h e reason that the Pharisees considered such 
vows binding, however, is that they interpreted the words 
of the person who uttered the vow to mean, not "by the 
altar," but "by the things offered upon it," just as Jesus said, 
"He that therefore sweareth by the altar sweareth by it, and 
by all things thereon." 

T h e Pharisees interpreted the formula of the vow in 
the manner described because the Jews in Judah and Jeru­
salem associated the Temple, the altar, and Jerusalem itself 
with the sacrifices offered there. T h e Mishnah, therefore, 
often makes a distinction between the forms of vow in Judah 
and Galilee. T h e Galilean Jews, who very seldom brought 
their offerings to the Temple, did not associate the forms of 
vows with the offerings brought on the altar or to the Temple. 
Thus, if a Galilean says, "Let it be like terumah," the vow 
is not binding, because we do not assume that he means by 

0 3 Ned. 2, 6. 
9 6 Ned. 2, 1; 14a. 
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3. OATHS IN THE PLACE OF EVIDENCE 

Before Philo discusses the nature of the oaths required of 
a man who denied having received a deposit, he first explains 
the gravity of the crime of denying something given in trust. 
Such a denial is a double perjury, first, in the withholding of a 
deposit entrusted to one's care; second, in the repudiation of 
the testimony of an unerring and infallible witness — God. 
Deposits, unlike loans, are always given privately, since 
neither person desires any other witness to the transaction 
than God, who witnesses all human affairs. Hence, by deny­
ing a deposit one denies that God is a witness to human 
action. 9 9 Students have pointed out the striking similarity 
between the view of Philo and that of R . Akiba, who under­
stands the biblical statement to mean that if a man denies a 
deposit "he commits a trespass against the Lord." 1 0 0 

9 7 Ned. 2, 4. 
0 3 Ned. 1, 4. 
99 Spec. Leg., IV, 30. 

l ( K )See Ritter, Philo und die Halacha, p . 62; Buchler, Studies in Sin and 
Atonement, pp. 108-09. The passage of R. Akiba in Sifra Wayyikra (v. 21) 
agrees verbatim with one in Philo. R. Akiba's statement runs as follows: 
"What is the inner meaning of the verse, commit a trespass against God? 
For the creditor or debtor, or a transactor of any business does so by a 
written contract and witnesses. Thus when one of the parties denies, he 
denies against the witnesses and contract. But he who deposits something 
with his friend does not wish that any living soul should know about it, 
but the Third party alone who is present between them (God) and when 
the depositor denies the deposit, he denies the Third party between them" 
<i.e., God who alone witnesses the act) . 

such a formula the terumah which one consecrates by word 
of mouth to the Temple . 9 7 It is on the same ground that 
Rab Judah, who often records laws as then applied to the 
Galileans, says that if one should say "Jerusalem" the vow is 
not binding, for we do not necessarily interpret his words to 
mean like the offering brought to be sacrificed in Jerusa­
lem. 9 8 It seems to me beyond doubt that the Pharisees con­
sidered such expressions as "like the temple, like Jerusalem, 
and like an altar" as formulas of vows only in Judah, whereas 
in Galilee such expressions were not so considered. Hence 
the criticism of Jesus. 
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Philo then turns to the law of Exod. xxn . 6-7: 
A n d if a man deliver un to his ne ighbour m o n e y o r stuff to keep, and 
it b e stolen ou t o f the man's house, if the thief b e found he shall pay 
doub le . If the thief b e no t found, then the master o f the house shall 
c o m e near un to G o d to see whether he have no t pu t his hand u n t o 
his neighbour 's goods . 

He does not quote this biblical passage literally but adds a 
number of interpretations to it. He says: 
A n d if they [ the thieves] are n o t taken, then the man w h o received 
the deposit shall g o o f his o w n accord before the d ivine tribunal, and 
stretching ou t his hand to heaven shall swear by his o w n life that he 
had n o desire to appropriate what had been deposi ted with h i m . m 

T h e Bible does not say exactly that the man who took in 
trust a deposit of inanimate things must take an oath when 
he says that the deposit was stolen. T h e biblical phrase, 
"and the master of the house shall come near unto God," 
may have different meanings. It may mean that he should 
go to the sanctuary either to state his claims or to let the 
priest investigate the matter by an oracle. Philo, however, 
understands the term used here to refer not to God or to 
the sanctuary but to the judges. T h e Greek word $u<a<TTrjpiov 

he uses apparently corresponds to the Hebrew phrase ]H JV3 
(court of justice). Josephus also understands the biblical 
phrase in the same way. "But if," says Josephus, "without 
any act of treachery, the depositary loses the deposit, let 
him come before the seven judges and swear by God." 1 0 2 

Here the depositary takes the oath before seven judges, the 
number which, according to Josephus, constitutes a court. 
This is also the accepted interpretation in Tannaitic litera­
ture. T h e Mekilta explains Exod. x x n . 6-7 in the same way. 
Though the term God is used in the Bible, the Rabbis in many 
places did not take it literally, including judges under it 
as well. T h e Targums translate "to God" by "before the 
judges" (XiH mp^). In the same manner the Mekilta inter­
prets verse 27, "thou shalt not curse God," by "thou shalt 
not curse the judges." 1 0 3 

1<nSpec. Leg., IV, 34. 
102 Ant., 4, 8, 38. 
1 0 3 Mekilta Mishpatim 15 (Weiss ed.). 
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Philo emphasizes the fact that the depositary cannot be 
forced to take the oath but must come by his own desire to 
the divine tribunal (vpou'i™ yvoiyqi CKOUO-I'W) to take it. Similarly, 
according to Tannaitic Halakah, the depositary cannot be 
forced to swear, but if he does not want to take an oath he 
has to repay the deposit to its owner. 1 0 4 Philo must have had 
in mind the same thing, for otherwise it is difficult to under­
stand the expression, "by his own desire." 

T h e oath required of a man who denies a deposit seems to 
Philo of a form different from that taken by a man to support 
a personal undertaking. According to Philo, a depositary-
has to stretch out his hands to heaven and swear by his own 
life, literally by the destruction of his life (e^wAcia?). Philo 
does not say that the oath must be by the name of God or 
any equivalent thereof; it consists only of taking a certain 
curse upon oneself. Josephus, on the other hand, says defi­
nitely that the oath has to be by the name of God. 1 0 5 It 
should be observed, however, that according neither to the 
Bible nor to the Midrash is stretching out the hand to heaven 
a form of oath requiring the name of God or a substitute. 
In Gen. xiv. 23 we read: "And Abram said unto the King 
of Sodom, I have lifted up my hand unto the Lord that 
I will not take a thread or a shoe latchet from you." T h e 
Bible does not indicate that any act other than stretching 
out the hand to heaven was necessary to give the oath valid­
ity. T h e Midrash also says that lifting up the hand to God 
is a form of oath . 1 0 6 Since Philo himself is opposed to swear­
ing by the name of God in general, he substitutes this gesture 
for an oath. T h e Midrash also says that Abram took an oath 
by lifting up his hand to heaven, in order not to swear by the 
name of God. Evidently Philo adheres to the rabbinic view. 1 0 7 

1 0 4 Tosefta Sot- 7, 4; Mekilta Mishpatim 16 (Weiss ed.). See also Weiss note 
on this passage. 

105 Ant., 4, 8, 38. 
1 0 6 Tanhuma ed. Buber Lek Leka. 
1 0 7 Although Midrashic references show that stretching out the hand to 

God is a form of oath, it may be still doubted whether the Tannaitic Halakah 
would so consider the gesture for a bailee. Such an oath as described by 
Philo was introduced in the Gaonic period. The Gaon R. Zadok abolished 
the proper oath, which was accompanied by the laying of hands on the 
scroll of the law, and as a substitute curses were pronounced against the 
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According to Philo, the depositary who says that the object 
given to him in trust had been lost or stolen must take an 
oath that he had no intention of appropriating it (/ATJTC TL pipo? 

Trj<s TrapaKaTaO-qK-qs vocrcfriaaadai) . 1 0 8 Josephus says that the deposit­
ary must swear that he made no use even of the smallest 
portion of it. If, however, he made use of the least part 
thereof, and he happened to lose the remainder accidentally, 
he is sentenced to restore all that he received in trust. 
Josephus writes: 

But if, wi thout any act o f treachery, the depositary lose the deposit , let 
h i m come before the seven judges and swear by G o d (dfivt™ TOP 6e6v) 
that no th ing had been lost through his o w n intention o r malice, and 
that he had n o t made use o f any part for himself (ovdk xp^afiipov nvl 
fiipei afofjs) and so let h im depart exempt f rom blame. But, if h e has 
used even the smallest por t ion o f the ob jec t entrusted (xpyv&nepos He 
K&V i\axi<rr(p fiipei) and happens to have lost the remainder (ap diro\4aas 
rixv rd \oiird) he shall b e c o n d e m n e d to restore all that he received 
(irdpra B. tkafiep dirotiovpai Kareypwffdia).1™ 

T h e Bible states "that the depositary must swear whether 
he had not put his hand into his neighbour's goods," but in 
Mishnaic literature the meaning of this biblical phrase was 
interpreted differently by the schools of Shammai and Hillel. 
According to the school of Shammai, if the depositary only 
contemplated appropriating the deposit, even if it was lost 
or stolen later in a manner for which he could not be 
blamed, he had to restore all that he received in trust. Ac­
cording to the school of Hillel, one could not be judicially 
compelled to restore a deposit which had been lost or stolen 
merely because he had intended stealing it. This school 
therefore makes the following distinction: If the depositary 
has bent down the cask which was stored with him and has 
taken a quarter of a log of wine therefrom, and thereafter 

man suspected of giving false evidence. The reason for the abolition seems 
to be the people's improper understanding of the seriousness of perjury. 
(See J. Mann, "The Responsa of the Babylonian Geonim as a Source of 
Jewish History," Jewish Quarterly Review, 1920, X , 345-46.) Philo also 
complains in many passages that people are not aware of the seriousness of 
taking oaths. It may be that in Alexandria during his time curses were 
substituted for oaths, as was the case in the Gaonic period in Babylonia. 

108 Spec. Leg., IV, 34-35. 
109 Ant., 4, 8, 38. 

file:///oiird
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the cask has been broken (accidentally), he must pay only 
for the quarter which he actually took, but if he picks up 
the cask and takes a quarter of a log of wine therefrom and 
thereafter it is broken (accidentally), he must pay for the 
entire value of the cask. In other words, the depositary is 
considered responsible for the whole only if he has made 
use of a part and performed an act by which he showed that 
his intention was to appropriate the whole, though for mere 
intention to steal a person cannot be made responsible. 1 1 0 

T h e disagreement between the schools of Shammai and 
Hillel is reflected also in the words of Philo and Josephus. 
Philo says that the depositary had to take an oath that he 
had no intention of appropriating the deposit before it 
was lost, which shows that Philo regarded the intention of 
appropriating a deposit as obligating the depositary to re­
store its value to its owner even if it was lost later. This also 
agrees with his general philosophy that the intention to 
commit a crime differs in no respect from its actual perpetra­
tion. In connection with murder he says: "If anyone aims a 
blow with a sword at anyone, with the intention of killing 
him, and does not kill him, he will be still guilty of murder, 
since he is a murderer in his intention, though the end did 
not keep pace with his wish." 1 1 1 Josephus, however, says 
that the intention of the depositary to appropriate the de­
posit makes him liable only when he has already made use 
of a small portion thereof and it has been lost later. When 
Josephus says that if the depositary made use of the smallest 
portion of the deposit he is compelled to restore all that he 
received, he probably limits the judgment to instances where 
the depositary intended to steal the entire deposit. This is 
the view held by the school of Hillel. 

In this matter, therefore, Philo agrees with the followers 
of Shammai, whereas Josephus follows the school of Hillel. 

Philo also makes reference to the fact that the depositary 
must take three oaths when he says that the deposit was 
stolen or lost: first, the oath discussed above, namely, that 
he had no desire of appropriating what was deposited with 

1 1 0 B. M. 3, 12. 
™Spec. Leg., Ill, 86. 
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him; second, that he did not give it up voluntarily to some 
other person (MTC krip^ Koivo7rpayfjaai); third, that he was not 
making a false statement of theft which had never taken 
place {pyre OA<09 crvv€7n{p€V(Ta<T0aL KkoTnjv ov yevofjLevrjv.112 Scholars 
have pointed out that Philo in this instance does not follow 
the literal text of the Bible, which stipulates only that the 
depositary must take an oath that he did not put his hand to 
his neighbor's goods. Nor does Josephus follow the Bible 
closely. According to him, the depositary must take two 
oaths: first, that the deposit had not been lost voluntarily 
or with wicked intention; second, that he had made no use 
of any part thereof. 1 1 3 Clearly, neither Philo nor Josephus 
bases his ideas upon the biblical text but has in mind the 
laws of deposits as recorded by the traditional law. 

According to the Talmudic law, the deposit-holder must 
take three oaths: first, that he did not neglect to watch the 
trust; second, that he put no hand to the trust; third, that it 
was no longer in his possession. 1 1 4 From the Mekilta it seems 
quite clear that, in case the thief was not found, the owner 
of the deposit could make the depositary take oath that he 
had not voluntarily sold his deposit to somebody else. 1 1 5 T h e 
second oath mentioned by Josephus and the Talmud corre­
sponds exactly to the first oath mentioned by Philo. T h e 
third oath of the Talmud corresponds to the third oath 
given by Philo, while the second oath of Philo corresponds 
to the oath mentioned in the Mekilta. In this particular law 
Ritter misunderstood Philo as well as the Halakah. 1 1 6 

There is another point in Philo which ought to be men­
tioned. According to him, a person who bears false witness 
commits many crimes: (1) he corrupts the most sacred pos­
session among men, which is truth; (2) he shares thereby in 
the guilt of the guilty party; (3 ) by presenting false testimony 
he may cause the judges to render an unjust and illegal deci­
sion, since they must rely on the testimony of the witnesses; 
(4) he is guilty of a sacrilegious act (do-e'/foa) because he makes 

™>Spec. Leg., IV, 34, 35. 
1 1 3 Ant., 4, 8, 38. 
U * B . £ . 107b. 
1 1 5 Mekilta Mishpatim 15 (Weiss ed.). 
n 6 Philo und die Halacha, p. 66 and n. 1. 
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the judge violate his oath of office. It is not customary for a 
judge to make a decision without being under oath to give 
true judgment. 1 1 7 

In Philo's description of the serious offense of bearing false 
witness two specific laws are revealed. First, that no oath is 
required from the witness before he gives his testimony; 
and second, that the judge has to take an oath before he de­
cides the case. Philo's view that the words of the witness are 
sufficient for his credibility is entirely in agreement with 
Tannaitic Halakah, for neither the Bible nor the Mishnah 
imposes on the witness any oath to confirm his testimony. 1 1 8 

T h e mere prohibition against bearing false witness was con­
sidered by the Bible and the Tannaitic legislators as sufficient 
to induce people to state the truth. Furthermore, later rab­
binic scholars believed that the witness who does not tell the 
truth without an oath may testify to falsehood even with an 
oath . 1 1 9 Philo himself also says in another place that the man 
who swears is ipso facto suspected of lacking credibility. His 
view, however, that the judge has to take an oath before he 
decides a case is entirely unknown in biblical and post-
biblical literature. T h e Mishnah says only that before the 
High Priest enters the Temple on the Day of Atonement 
he has to swear that he will perform his duties according to 
the law, 1 2 0 but we have no evidence apart from Philo that 
an oath was ever required of a judge that he would decide 
the case according to the law. 1 2 1 

One other significant passage in Philo deals with oaths in 
117Decal., 138-41. 
1 3 8 See S. Mendelsohn, The Criminal Jurisprudence of the Ancient Hebrews 

(1891), pp. 79, 276. In Roman courts witnesses were sworn (see Roby, 
Roman Private Law, p . 408). 

^ T o s f a t £ id . 43b. 
1 2 0 Yoma i, 5. 
1 2 1 1 feel convinced that Goodenough is correct in saying that the fourth 

argument of Philo is spoken in Greco-Roman terms: "This argument would 
appeal to Romans, for while it was a custom common to both Greek and 
Roman law to swear judges, it is the Roman Cicero who tells of a custom 
of his ancestors that litigants bear the oath of the judge in mind and ask 
nothing which is not in accord with it" (Jewish Courts in Egypt, p . 178 and 
n. 7 1 ) . If Jewish judges were sworn in Alexandria it is the only such case in 
Jewish history, and I doubt whether it was practiced. Philo speaks here only 
of the Wos, but not of Jewish law. 
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Spec. Leg., IV, 40. 
1 2 3 See Goodenough, Jewish Courts in Egypt, pp . 185 ff. 

trials. In biblical law, as in ancient and modern law, oaths 
were given as a means of ascertaining the truth of a disputed 
matter. There is, however, one point about oaths which is 
peculiar to biblical law. T h e various oaths which are referred 
to in the Bible are all administered as a means of clearing the 
defendant of any accusation. Thus, oaths given to depositaries 
who say that they were unable to return the deposit through 
no fault of their own are for the purpose of clearing them of 
any responsibilities. T h e Bible never suggests that oaths 
were ever administered to the plaintiff as evidence that his 
accusation was not false. In such a case the biblical law re­
quired two witnesses. I think that we may take it as a his­
torical fact that in biblical times oaths were used in order 
to free one from any obligation or accusation, but not to 
establish a claim. 

It is interesting on this basis to see Philo's comment on 
the biblical command against lying and swearing falsely in 
God's name. After quoting Lev. x ix . 1 1 - 1 2 , he says: 
These injunctions are given with great beauty and very instructively; 
for the thief being convicted by his own conscience denies and speaks 
falsely, fearing the punishment which would come upon his confession. 
And he who denies an accusation seeks to fix it upon another person, 
bringing a false accusation against him, and imagines devices to make 
his false accusation appear probable; and every false accuser is at 
once a perjured man, thinking but little of piety. For when just evi­
dence (g\c7x o t) is lacking, men have recourse to what is called the 
inartificial mode of proof (Zrexvop ir(anp), that is, the proof of oaths, 
thinking that by the invocation of God he shall produce belief among 
those who hear h i m . m 

It is immaterial whether or not his phraseology is based upon 
Aristotle's Rhetoric,123 but it is most significant that Philo 
makes reference to oaths which the accuser takes as a means 
of proving that his accusation was not false. Thus, in a case 
where evidence was lacking the plaintiff could substantiate 
his claim by an oath. This is a bit of jurisprudence which 
has no origin in the Bible, nor were such oaths in existence 
in biblical times. According to the Bible only witnesses could 
substantiate the claim of the accuser. There is no doubt, 
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^ S h e b . 7, i. 

however, that the passage in Philo is not a mere "exegetical 
whimsicality," but is rather based upon the procedure of the 
Jewish courts in Egypt. 

Fortunately enough, we have direct bearing on this prob­
lem in Tannaitic literature. T h e Mishnah states: "All they 
that take oaths which are enjoined in the law take them that 
they need not make restitution; but the following take an 
oath that they may recover their due; the hireling and he 
that has been robbed." 1 2 4 It seems that at an early period 
the Rabbis made an innovation, namely, that if one accused 
somebody of theft or if the employee charged his employer 
with not paying his wages, the accuser was permitted to prove 
his claim by an oath. I believe that the Alexandrian Jewish 
courts also administered oaths to the accuser under such cir­
cumstances. If my interpretation be correct, then the whole 
passage in Philo shows a continuity in thought. First, dealing 
with the biblical function of oaths, it speaks of a thief who 
tries to clear himself of an accusation by an oath, and then, 
dealing with the rabbinical innovation as to the function of 
oaths, it speaks of one who tries to establish an accusation by 
an oath. In this, then, we see that Philo was acquainted with 
a post-biblical legal innovation, as is recorded in the Mish­
nah. It is highly probable, however, that both Philo and 
the Rabbis may have taken over this form of oaths from the 
Romans. 
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T H E JUDICIARY 

PHILO wrote two treatises on the functions of a judge and on 
laws of evidence and court procedure in general. A part of 
these he devoted to philosophical speculations about the func­
tion and nature of a judge, and the other part to the rules 
and legal regulations to which a judge must adhere. T h e 
important aspect for the present discussion is his legal doc­
trines. An analysis of his treatment of judges and the creation 
of magistrates may throw much light on the nature of the 
Jewish courts in Palestine and Alexandria, a subject upon 
which we have much information, but our sources are so 
conflicting that we are still in the dark about the authority, 
function, and procedure of the ancient Jewish courts. 

T o quote Philo: 

In the first place the law bids the judge "not to admit idle hearing." 
And what does that mean? My good man, it is saying, keep your ears 
clean; and they will be clean if they are constantly being washed by a 
stream of excellent words, and if they never admit long speeches, idle, 
and worthy of rejection. . . . And a second conclusion harmonious 
with the first is also clearly to be deduced from the command not to 
admit idle hearing: it means he who heeds hearsay evidence is paying 
heed idly and unintelligently. . . . Wherefore some of the Greek law­
givers who copied from the most holy tablets of Moses seem to have 
made an excellent regulation in forbidding hearsay witness, for it is 
right to accept as reliable what some one has seen, but what some one 
has heard is by no means certain.1 

Philo is referring here to Exod. x x m . 1, "Thou shalt not 
utter a false report," translated by the L X X , "Thou shalt not 
receive idle words." Hence he takes the command of ov irapaSiiy 

aKorjv fiaraiav to mean that the judge may not listen to the idle 
speeches of the plaintiff in court. 2 A similar interpretation is 
found in the Tannaitic literature. T h e Rabbis understood 

1 Spec. Leg., IV, 59-61. 
2 See also the similar translation of the Targum Onkelos. pDt? *?npn V>h 
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the passage as an injunction for a judge not to listen to the 
complaints of one contestant before the other appears in 
court. In rabbinic terminology this prohibition is called 
jnn that is, listening to an evil report, for every accuser 
or accused is bound to speak evil against the other person. 
T h e judge is allowed to listen to the arguments only when 
both litigants are present. 3 Following the L X X , however, 
which translates Kit? by aKorjv fiaraiav, Philo understands it 
as a command that a judge must not be guided in his de­
cision by the idle speeches and arguments of the parties 
who come to court. 

T h e second conclusion drawn by Philo is in agreement 
not only with the Greek law to which he himself refers, but 
also with the basic principles of the Jewish law of evidence. 
T h e Mishnah states that in capital cases the witness was 
admonished as follows: "Perhaps you testify what is but a 
supposition or hearsay or what another witness said." 4 T h e 
same procedure was applied even in civil cases.5 Although 
Philo says that Greek lawgivers have also forbidden hearsay 
evidence, nonetheless Jewish law was much stricter than 
Greek and Roman law. T h e Greeks and Romans only dis­
couraged hearsay evidence, while Jews refused to consider 
such evidence. At Athens hearsay evidence was accepted by 
the court in case the person from whom the rumor had come 
died and so could not himself appear as a witness.6 In the 
Roman treatise on pleading, where the duty of a witness is 
expounded, we find him instructed to set forth what he 
knows and what he has heard.7 W e have also an interesting 
episode of cross-examining a witness by Lucius Crassus. Silus 
testified against Crassus* client, Piso, by alleging "what he 
said that he heard about him." "It is possible, Silus, that the 
man from whom you heard this spoke under the influence 
of anger." Silus assented. "It is possible, too, that you did not 
understand him rightly." He nodded emphatically, and so 

3 Mekilta Mishpatim (23, 1); Sanh. 7b; Pes. 118a. 
4 Sanh. 4, 5. 
5 Sanh. 3, 6. 
•See Lipsius, Das attische Recht, p . 886; Goodenough, Jewish Courts in 

Egypt* P- 194-
7 Cicero, Ad Herennium rv. 35, 47. 
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gave himself away. "Possibly, likewise, you never heard at 
all." This unexpected question overwhelmed the witness to 
such an extent that he burst out into laughter. 8 This amusing 
incident shows that the Romans did not reject hearsay evi­
dence but required cross-examination. 

Philo continues to enumerate other laws which a judge 
must obey: 
T h e second precept for the judge is that he take n o gifts: for "gifts," 
says the Law, "b l ind seeing eyes and pervert justice," and prevent the 
m i n d from traveling straight ahead o n the smooth road. For to accept 
gifts to assist in an act of injustice is the conduct o f a thoroughly de­
praved person, and to d o so even for assisting justice is the sort o f thing 
that peop le d o w h o are half wicked. 9 

Ritter has pointed out that Philo's statement that a judge is 
forbidden to take a gift even for a just decision is in agree­
ment with Jewish tradition. 1 0 T h e Rabbis laid down the 
norm that no fee may be taken even for pronouncing the 
just just and the guilty guilty. In case of acceptance the deci­
sion is considered invalid. 1 1 

T h e third injunction for the judge, in Philo's opinion, is 
that 
H e investigate the facts rather than the litigants, and attempt b y all 
means to keep his m i n d from forming impressions o f the contestants. 
W h a t knowledge he may have [ o f the contestants] as his relatives 
(oiKelwp), friends, fel low citizens, o r as strangers, enemies, o r as foreigners, 
this he must ignore and forget, that neither friendliness n o r hatred may 
overcast his will to justice. 1 2 

T h e principle of this statement, namely, that the judge must 
pay attention not to the litigants but to the contestants of the 
case is in agreement with Jewish law, although it may be 
doubted whether the Rabbis ever permitted one to act as 
judge in case a contestant was a relative or intimate friend or 
enemy. T h e unanimous opinion of the Mishnah is that no 
kinsman of the suitor is eligible to act as judge. 1 3 T h e Talmud 

8 Cicero, De Oratore, n. 70, 285. 
9 Spec. Leg., IV, 62. 

10 Philo und die Halacha, pp. 103-04. 
u Sifre Deut. 144; Ket. 105a. 
^Spec. Leg., IV, 70. 
1 8 Sanh. 3, 1-4. 
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agrees with Philo that one may not judge if one of the suitors 
is his friend or his enemy since neither friendliness nor hatred 
may influence the decision of the judge. 1 4 T h e Mishnah even 
defines a friend or an enemy: "By friend is meant a groom-
man, and by an enemy is meant anyone who has not spoken 
with him for three days on account of enmity." 1 5 T h e as­
sumption in the passage quoted from Philo that one may 
act as judge, even where the litigants are relatives, friends, 
or enemies, would thus seem at variance with these rabbinic 
passages. R i t t e r 1 6 thinks, however, that he has found a pas­
sage in Sifre that agrees with Philo. On Deut. xvi. 19, "Thou 
shalt not wrest judgment, thou shalt not respect persons," the 
Sifre comments: "Thou shalt not say this man is pleasant; 
that man is my relative." 1 7 But this does not mean that one 
may judge in a case involving a relative. It is rather a pro­
hibition against anyone's trying to influence the decision of 
the judge by claiming kinship with him ('O'Hp i J t f B t5"K) . 1 8 

Philo also wrote a special treatise on the appointment of 
magistrates ( K a r a o r a o x s dpx°V™>v). Since the Greek term apx<av 

may apply to a king, ruler, chief, or magistrate, we may re­
gard Philo's work on Kardaram^ dpx°Vra>v as applying to all 
who hold a judicial or an administrative position. It is true 
that he quotes many biblical laws dealing with the appoint­
ment of a king, but, like the Rabbis, he regards the biblical 
law as applicable in many instances not only to that office, 
but also to the office of a judge or any other political ruler. 
Philo begins his treatise with a criticism against the system 
of establishing magistrates among non-Jews and continues 
with a lengthy discussion of the administrative and judicial 
system of the Jews. It is, therefore, essential to have a pre­
liminary idea of the difference between the Jewish and Greek 
judicial systems in order to understand Philo's attitude 
toward the appointment of magistrates. In ancient Greece 
the power of the courts was vested in the hands of the ordinary 
citizens of Athens. Every year six thousand people, six hun-

1 4 Ket . 105b. 
2 3 Sanh. 3, 5. 
16 Philo und die Halacha, p . 104, n. 3. 
1 7 Sifre Deut. 144. 
1 8 See Weiss's note on this point. 
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dred of each phyle, were chosen by lot. They were divided 
into ten sections of five hundred each, so that a thousand 
remained as a reserve for filling vacancies. T h e sections, like 
the places of sitting, were called dikasteria. T h e court in 
which each had to sit for the day was again assigned by lot, 
so that the contestants could not know in advance who would 
be hearing their case. Instead of deciding cases or inflicting 
punishment by their own authority, the magistrates were 
now constrained to submit each particular case to the judg­
ment of one of the popular dikasteries.19 This democratic 
form of judiciary avoided the danger that the letter rather 
than the spirit of the law might prevail. T h e popular dittos-
teries also abolished the aristocratic oligarchy of the magis­
trates and the Council of the Areopagus, but, like other 
reforms, this system of court procedure also produced many 
vices. T h e courts were filled with uneducated old men of the 
lower classes who had no legal form whatever to serve as a 
standard of judgment. Many persons, unfit for any other work, 
but attracted by the payment, were eager to sit in the dittos-
teries.20 In short, a whole judicial system dependent on the 
casting of lots, without any consideration of the education and 
legal knowledge of those who were to sit in court, could hardly 
have had the sympathy of the cultured class. Philo begins 
his treatise with a criticism of this method of selection of 
judges: 

Some p e o p l e in t roduced the idea that magistracies appo in t their officers 
by lot, a thing which is no t profitable to the masses, for a lot shows g o o d 
fortune bu t no t virtue. Many unworthy p e o p l e have often ob ta ined 
office by such means, and a g o o d man of supreme authority w o u l d re­
ject them even to b e reckoned a m o n g his subordinates. Even those 
p e o p l e w h o are considered rulers o f a smaller capacity, those w h o are 
called masters, d o no t admit everyone to be their servants, whether b o r n 
in the house o r bought with money , bu t they will on ly take those w h o 
are obedient . . . . Physicians d o n o t obtain their employment b y lot, 
bu t because their experience is approved . 2 1 

He sees no difference between a physician who heals the sick, 
a pilot who steers the vessel, and a judge or ruler who super-

1 9 G. Grote, History of Greece (1851) , V, 378 ff. 
2 0 See G. W . Botsford, Hellenic History (1922), pp. 251 ff. 
a Spec. Leg., IV, 151-54. 
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vises the private and sacred affairs of men. All of them must 
gain their position by experience and knowledge. Hence he 
finds great praise for Moses, "who makes no mention of 
any authority being assigned by lot" ( K A ^ / O W T ^ ? 

liifivnTai).'22 

This passage reveals Philo's knowledge of Greek and Jew­
ish sources, for the selection of judges and officers by the lot 
is an unknown procedure in Jewish literature. Certain 
Jewish traditions, it is true, do suggest that the lot was some­
times used for appointing officers to the Sanhedrin. On 
Num. xi. 24, "and he gathered seventy men of the elders 
of the people," the Sifre comments that when Moses was 
about to appoint the Sanhedrin of seventy, he gathered six 
men of every tribe in Israel so that each should be equally 
represented, but since God commanded that the Sanhedrin be 
only of seventy elders, Moses made a takkanah. He took sev­
enty-two tablets. On seventy he inscribed the name "elder," 
and two he left blank. He then put them all in an urn of 
drawing lots (KaXirq = ^ P ) and told each elder to draw his 
tablet. T o each who drew a tablet with the name "elder" 
Moses said, "God has sanctified you," and if one drew a 
blank Moses said to him, "It is from heaven." 2 3 Thus, 
according to Tannaitic tradition, the members of the first 
Sanhedrin were appointed by lot. 

There is no doubt, however, that among the Jews the 
nomination of candidates for the Sanhedrin or any other high 
position was never done by the mere casting of a lot. Positive 
prerequisites were set up for any man who wished to become 
a member of the Jewish courts. Men were not eligible to 
become members of the Sanhedrin unless they had served as 
judges in their local communities and in the two magistracies 
in Jerusalem. There were many other requirements. They 
had to be ordained and famous for their scholarship. It is 
highly probable, however, that even among Jews the casting 
of lots was used when two men of equal distinction and 
qualification were candidates for the same position. Moses 
nominated seventy-two men as qualified for the Sanhedrin, 

2 2 Spec. Leg., IV, 157. 
8 3 Sifre Num. 95; Sanh. 17a. 



T H E JUDICIARY 185 

but since only seventy were required he used the lot as a 
means of determining who should be appointed. In another 
place Philo himself finds no fault with the appointment of 
judges by lot. He opposes it as the only means of deter­
mination. 

Discussing Deut. xvn. 15, he writes: 
. . . Moses says, " thou shalt not appoin t a foreigner to b e a ruler over 
thee, but o n e of thy o w n brethren," by which he implies that the ap­
poin tment shall be a voluntary choice and an unimpeachable scrutiny o f 
a ruler w h o m the whole multi tude with o n e accord shall choose. . . . 
A n d Moses gives two reasons, o n account o f which it is no t proper for a 
foreigner to b e elected to authority: first, that he may not amass a 
quantity of silver, and gold , and flocks, and raise great and iniquitous 
riches for himself of the poverty of those w h o are subjected to h im; 
second, that he may not . . . make the nation qui t their country and so 
compe l them to emigrate and wander about to and fro in interminable 
wandering. . . . For Moses was aware beforehand, as was natural, that 
o n e o f the same race (TOP bix6<t>v\ov) and a relation (avyyepij) w h o shares 
in the most sublime relationship, — and that relationship is o n e citizen­
ship (iroXtrela fiia) and the same law (pSfios 6 avrSs) and o n e G o d (els 0e6s), 
— wou ld never offend in any manner similar to those which I ment ioned. 
Instead o f causing the inhabitants to quit their homes he wou ld even 
afford a safe return to such as were dispersed in foreign lands. 2 4 

It is difficult to determine whether Philo is referring to 
a king or to any other person in high authority. He does not 
translate the Hebrew term by paviXevs, but by the general 
term apx^v, which may also apply to a chief magistrate. In 
this point he follows the L X X . 2 5 It is possible, however, that 

24 Spec. Leg., IV, 157-9. Professor Goodenough has written me on the follow­
ing important point: "I think there is more here than you point out, namely 
the danger that Romans appoint apostate Jews, like Philo's nephew, who 
by his favor with the Romans, might well have begun with such a post in 
Alexandria, as he was later sent to Jerusalem." 

25 Spec. Leg., IV, 158-59. In the Masoretic text of Deut. xvn. 15-16, the 
reading is as follows: "Thou mayest not put a foreigner over thee, who is not 
thy brother. Only he shall not multiply horses to himself, nor cause the 
people to return to Egypt." According to this reading the prohibition refers 
to the king appointed from among his brethren. According to Philo, however, 
verse 16 is merely an explanation of why a foreigner may not become a 
ruler in Israel (tpa fiy irXrjOos Opefi/xdrtop cvpaydyy). Dr. Heinemann is correct 
in saying that we have no rabbinic tradition to support Philo's interpretation 
and that he must have based his interpretation on the L X X , which translates 
pi , meaning "but," by the Greek term dtSrt, which has often the meaning of 
"for the reason that." Hence, according to the L X X and Philo, verse 16 
is an explanation of verse 15 (see Philons Bildung, p . 190). 
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there is a Tannaitic tradition behind this translation. Ac­
cording to the Halakah, the prohibition against appointing 
a foreigner to the kingship applies also to any administrative 
or judicial position. 2 6 Any dpx^v must be a Jew by race or 
born of parents who accepted the Jewish faith. This rabbinic 
principle is also in agreement with Philo's general philosophy: 

For what the king o f a city is, that also is the first man in a village, 
and a master o f a house, and a physician among the sick, and a general 
in his camp . . . any o n e w h o has the power to make things better or 
worse. 2 7 

He goes further in explaining the phrase T»JW 2*lp {IK a8e\<j>wv 

<TOV). A man cannot be qualified for an administrative posi­
tion unless he has the following virtues in common with the 
people he is to govern. First, he must be a 6p.6<f>v\o<s; 2 8 second, 
he must belong to the same state; third, he must practice 
the same law and believe in one God. In this passage the 
term homophylon does not mean a coreligionist, but one of 
the same race, for Philo includes under the term vvyyevrj re­
ligious affiliation. He did not consider the belief in mono­
theism the only element that makes one a member of the 
Jewish faith. In order to become a member of the Jewish 
faith one must also observe the same law. This would in­
dicate a distinction between a coreligionist and a kinsman. 
An apxw must be both a blood relative and an observer of 
the same religion so that he may protect the people of the 

3 8 Midrash Tannaim Deut. XVII. 14. DntDltf M M 5 ? Y ? » ^ ]iK 
inonww ito V T Y Q'tffl 1*n» mp» njnm naoi vvn nmm npns 
M M A T * D n n n n ] » K̂ N M M K1? (see also Sifre Deut. 157; Yeb. 45a; Jer. Tal . 
K I D . 66a). 

2 1 Spec. Leg., IV, 186. 
2 8 See S. Zeitlin, The Jews: Race, Nation, or Religion? (1936), pp . 21-28. 

On page 28 Professor Zeitlin refers to Philo's "using the words rbv bfi6<f>vXov 
Kal avyyevi) which mean the Jewish king must be one of the Jewish reli­
gion and related by blood, that is, of the same people and the same religion." 
He takes the term cvyyevrj here to mean related by blood and bfioQvXov a 
coreligionist. Although I agree with him that bfioQvXos is frequently used 
for a coreligionist, nonetheless in this passage Philo seems to employ ovyyevrj 
for a coreligionist and bfi6^>vXos for one related by blood. Philo himself 
explains what he means by avyyevij. He says that by it he means dvioTaru) 
trvyyipeia iart TroXtreia fila Kal pofios b avrbs Kal €I$ Oeos. He definitely states 
that by "relative" he means one who shares in the religion of the Jew. 
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land he is governing and help the Diaspora Jews return to 
their original homes. T h e whole passage seems to imply that 
Philo regards a proselyte of the first generation ineligible as a 
magistrate in Israel. 

T h e same view is held in Tannaitic l iterature. 2 9 No prose­
lyte had the legal right to hold a judicial or administrative 
office, unless his mother was born a Jewess, in which case 
the child is even racially considered a Jew. 3 0 T h e Mishnah 
says that as Agrippa read the law on the Feast of Tabernacles 
his eyes flowed with tears when he reached the verse, 
"Thou mayest not put a foreigner over thee who is not thy 
brother," while the sages consoled him by saying, "Our 
brother art thou." Other Rabbis, however, bitterly opposed 
the flattery of those who called Agrippa brother and legally 
fit to hold the office of a king. 3 1 Agrippa was only a descendant 
of the Idumaeans but according to tradition his mother was 
a Jewess, and he was qualified to be a ruler in Israel. Yet 
some Tannaitic scholars objected to the comforting words of 
the sages. 

In Philo's opinion, according to biblical law, one of the 
chief duties of the man entrusted with the highest authority 
is to appoint judges. It is open to doubt whether by p c y u m p 
dpx^s d&ct)0cV™ 3 2 Philo has in mind the king or anyone who 
happens to be the head of the state. T h e men who are ap­
pointed as judges must excel in prudence (Qpoirfaei), in ability 
(6Wft€i ) , in justice (SiKaLoavvy) and in piety (f lcoac/fo'a). 3 3 Hence, 
according to him, judges are appointed to their offices by 
the king or by the head of the state. T h e question is, how­
ever, whether this view accords with Palestinian traditions. 

According to Tannaitic traditions, the first Sanhedrin was 
appointed by Moses, who selected judges even before he was 

2 9 Midrash Tannaim Deut. xvn. 14. I^BK Dn; topD "jto I'TOyO ]>K 
-jto M̂ N 1^ nnn noa nn« (see also Yeb. 45a). 

3 0 Sot. 7, 8; Sifre Deut. 157. 
^Midrash Tannaim Deut. xvi. 14; Sot. 41b. 
32 Spec. Leg., IV, 170. 
3 3 In Tannaitic sources similar virtues to those mentioned by Philo are 

required from a member of the Sanhedrin. T h e Tosefta Hag. 2, 9 enumer­
ates the following qualities: (1) wisdom, (2) modesty, (3) piety, (4) well 
liked among his fellow men. The terms KBn t n n D3M correspond to Philo's 
Qpovrjaci and Oeoaeficla. 
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commanded by God to do so. 3 4 T h e kings of the house of 
David both acted as judges 3 5 and appointed them. On the 
verse in II Chron. xvn. 1, "And Jehoshaphat his son reigned 
in his stead, and strengthened himself," the Rabbis com­
ment that Jehoshaphat strengthened himself and appointed 
judges. 3 6 Since the days of Alexander Jannaeus the kings had 
lost all their rights over the judiciary, 3 7 and to this period 
belongs the statement in the Mishnah: "The king can neither 
judge nor be judged." 3 8 W e have no rabbinic sources which 
may throw light on the problem of who appointed judges to 
the Sanhedrin during that period. A statement in Tannaitic 
literature says that only those who had filled the three offices, 
namely, of a local judge and a judge in the two magistracies 
in Jerusalem, could be qualified to become members of the 
Great Sanhedrin. 3 9 T h e Mishnah also states that before the 
Sanhedrin sat three rows of disciples, and if a new member 
was needed they appointed him from the first row. 4 0 These 
statements throw light on the necessary qualifications for 
membership but not on the appointing power. It is only 
natural to assume that the nasi, that is, the president of the 
Sanhedrin, exercised a great influence in the appointment of 
ordained judges to the higher and lower courts. 

It is, therefore, highly improbable that during Philo's 
days the head of the state in Palestine exercised any such 
authority, unless by "worthy of the highest authority" Philo 
refers neither to the king nor to the political head of the 
state, but to the head of the Sanhedrin, whose opinion must 
have been of great weight. Historically, however, Philo is 
correct in saying that the duty of the king or of the head of 
the st,ate is to appoint judges. W e have seen that according 
to tradition both Moses and the kings of the house of David 

3 4 See Jer. Tal . Sanh. 19a. 
3 5 Midrash Tanljuma on Deut. xvn. 14; Sanh. 14b. I t o HT VtQBttM. 
*°Ibid. ]0»nn DK r t t 'O l p?nrw. See also II Chron. x i x . 8: "Moreover 

in Jerusalem did Jehoshaphat set of the Levites and priests, and of the heads 
of the fathers' houses of Israel for the judgment of the Lord and for 
controversies." 

8 7 Sanh. 19a. 
8 8 Sanh. 2, 1. 
8 0 Tosefta Hag. 2, 9. 
4 0 Sanh. 4, 4. 
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were active in the judiciary and also in the appointment of 
judges. Philo illustrates his argument by the story of Moses 
and Jethro: 
Since of the things which would come to his attention [of the ruler] 
some are greater things of greater importance and some others of less 
importance, he will commit those which are unimportant to his lieu­
tenants, while he himself would by necessity become the most accurate 
examiner of the weightier matters. But the things which one is sup­
posed to look upon as greater matters are not, as some persons think, 
those in which persons of great reputation disagree with other persons 
of great reputation, or rich men with rich men, or leaders with leaders 
(iiyefiSvcs vpbs iiyefiovas); but, on the contrary, where there are powerful 
men on one side and private individuals, men of no wealth or dignity 
or reputation on the other side, men whose sole hope of escaping in­
tolerable evils lies with the judge himself. And we can find clear 
instances of both kinds in the sacred law which are worthy of our 
imitation. At one time, Moses alone decided all cases of legal contro­
versies, laboring from morning till night. But when his father-in-law 
came and saw with what weight of business Moses was overwhelmed, 
since all who had disputes were always coming to him, he gave Moses 
excellent advice, namely, to choose successors that they might judge the 
less important matters and that he might have only the more important 
matters to decide. . . . And Moses, being convinced by Jethro's argu­
ments, chose men of the highest reputation and appointed them as his 
lieutenants and judges, but commanded them to refer the more impor­
tant cases to him. 4 1 

This passage is of importance not only because Philo, like 
the Rabbis, deduces from Exod. xvni. 25 that Moses ap­
pointed judges, but because he refers to those who inter­
preted the phrase in Exod. xvni. 22, "every great matter 
they shall bring unto thee," as applying to questions con­
cerning men of reputation or princes. Philo agrees neither 
with this interpretation nor with the principle that disputes 
between men of reputation must be decided by the chief 
magistrate. T h e view of "some people" is also held by 
various Tannaitic scholars, who took the phrase to mean 
that affairs of important men were brought to Moses, the 
chief magistrate (D^na D T K *?W D n m ) . 4 2 T o Philo, how­
ever, the main duty of the chief magistrate is to protect the 
poor against the rich. 

41 Spec. Leg., IV, 171-74. 
"Sanh. 15a; Mekilta Mishpatim (Exod. xvm. 22). 
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Philo also shows his acquaintance with Tannaitic tradi­
tions in his description of the highest Jewish court in Pales­
tine. First, he states that the apx<»v or Si/ccuro/s must try to 
imitate God in giving just and righteous decisions, but if 
the matter before judgment is too complicated for the judge 
to give a decision, he must send the case to a higher court: 

Let no judge be ashamed to confess that he is ignorant of that of which 
he is ignorant. . . . When, therefore, the case looks to him obscure by 
reason of the perplexed and unintelligible nature of the circumstances 
which throw uncertainty and darkness around it, he ought to decline 
giving a decision and send the matter before judges who will understand 
it more accurately. And who can these judges be but the priests (lepeU), 
and the ruler and governor of the priests (6 rtav Uptw Hapxos Kal iiyefuav)}43 

This passage of Philo is undoubtedly based on Deut. xvn. 
8-9, which reads: 

If there arise a matter too hard for thee in judgment, between blood 
and blood, between plea and plea, and between stroke and stroke, 
even matters of controversy within thy gates; then shalt thou arise, and 
get thee up unto the place which the Lord thy God shall choose, and 
thou shalt come unto the priests the Levites, and unto the judge that 
shall be in those days; and thou shalt inquire, and they shall declare 
unto thee the sentence of judgment. 

According to Tannaitic literature, the law of Deuteronomy 
applies to the Great Sanhedrin which sat in the Chamber of 
Hewn Stone, namely, that if the lower courts had no tradi­
tions upon which to decide matters "between blood and 
blood, between plea and plea" the cases went before the 
highest court . 4 4 This judicial system of lower and higher 
courts was also known to Philo, as we have seen from the pas­
sage quoted. He exaggerates, however, by saying that the 
whole court consisted of priests. T h e Mishnah says that the 
Sanhedrin consisted of priests, Levites, and Israelites that 
may give their daughters to priestly stock. 4 5 There is no 
doubt, however, that most of the members were of priestly 
families. It may also be that Philo follows the literal text of 
the Bible, which says, "and thou shalt come unto the priests 

"Spec. Leg., IV, 191. 
4 4 Sanh. 1 1 , 2; Tosefta Hag. 2, 9. 
4 5 Sanh. 4, 2. 
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4 6 Pp. 85-86. 4 7 Hag. 2, 2. 4 8 Pe'ah 2, 6. 

and Levites." T h e striking point in the whole passage of 
Philo is that he characterizes the Sanhedrin as consisting of 
a dual leadership: one of the Uapxos, which corresponds to the 
Hebrew term the other, the leader of the Sanhedrin, 
whom he calls frytjxw. As stated in another place, the phrase 
6 TWV lepiiav C&PXOS does not correspond to the technical term 
of 4 6 which is used in Josephus and Philo for the 
High Priest. 

A similar tradition is also found in Tannaitic sources. T h e 
Mishnah states that two persons were at the head of the 
Great Sanhedrin in Jerusalem. One was called the nasi and 
the other the ab bet din.47 T h e former was the president of 
the court, and the latter seems to have served as the vice-
president. T h e nasi and ab bet din are usually designated as 
the "pair" (mai?). T h e Mishnah even gives the names of 
those "pairs" who were at the head of the highest court . 4 8 

Some of them lived in the second century B.C.E. T h e same 
system of dual leadership continued in the rabbinic academies 
even after the destruction of the Temple. It is highly prob­
able that when Philo says that the highest court was headed 
by an c£apx<>s and rryefiwv, Greek terms which correspond to 
the Hebrew terms of nasi and ab bet din, he accurately de­
scribes the dual form of leadership of the Great Sanhedrin 
in Jerusalem. 



C H A P T E R V I I I 

T H E C A L E N D A R 

1. T H E SABBATH, SABBATICAL YEAR, AND JUBILEE 

PHILO enumerates ten Jewish festivals. T h e first he calls 
the Festival of Every Day. 1 It is fruitless to look either in 
Jewish or Greek literature for its origin. He cannot mean 
that every day of the week is a festival in the technical sense 
of the term. He does wish to define in a general way what 
constitutes a festival according to the Jewish religion, and 
this may therefore be considered as an introduction to his 
subsequent description of the various Jewish festivals. This 
procedure seemed to him necessary to prepare the minds of 
his non-Jewish readers, who thought of a festival merely as 
a day of merry making, to understand how the Sabbath, a 
day of study and contemplation and the exercise of justice, 2 

and the Day of Atonement, a day of fasting, could be called 
festivals. A man, he says, who lives a blameless life and fol­
lows nature and her ordinances is enjoying perfect tran­
quillity and the spirit of festivity. Hence, to the wise and 
virtuous person every day is a festival. Contrasting this Jewish 
conception of the joy of a festival with that of the pagans, 
he says: 

H o w can a man w h o is full o f the most evil counsels, w h o lives with 
folly, have any genuine joy? A man w h o is in every respect unfortu­
nate and miserable; in his tongue, and his belly, and all other members 
o f his body . H e uses the tongue for the utterance o f things which ought 
to b e secret and buried in silence; the belly he fills with abundance o f 
strong wine and immoderate quantities of f o o d ; the rest o f his members 
he uses for the indulgence of unlawful desires and illicit connections, 
not only seeking to violate the marriage b e d o f others, bu t lusting un­
naturally, and seeking to deface the natural character o f men and 
change it in to a womanl ike appearance. 8 

1Spec. Leg., II, 41. Philo himself admits aicovea* Oavfidaat ris av tern. Dr. 
Goodenough has suggested to me that Philo may have "manufactured" a 
tenth festival in order to make up the important number 10. 

2 Spec. Leg., II, 62-64; Fragmenta, 630-31. 
*Spec. Leg., II, 50. Philo enumerates three elements by which vices are 

committed at pagan festivals: yXwrrav, yaaripa, yevvyriKd. 
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From another passage in Philo we learn that such vices were 
usually committed at the pagan festivals.4 

Philo treats the Sabbath as the second festival. There is 
one fundamental difference between Palestinian and Alex­
andrian Jews with reference to this day. T h e Palestinian 
Jews considered the Sabbath a special gift bestowed only 
upon them, 5 signifying the covenant between God and Israel. 
This view is echoed in the Book of Jubilees: "The Creator 
of all things blessed it but did not sanctify all peoples and 
nations to keep the Sabbath thereon, but Israel alone; them 
alone he permitted to eat and drink and to keep the Sabbath 
thereon on the earth." 6 T h e Sabbath is pictured in rabbinic 
literature as a bride to Israel, and hence, when a pagan ob­
serves the Sabbath, it is equivalent to adultery. 7 One of the 
Rabbis even went to the extreme of saying that a pagan who 
observes the Sabbath is guilty of death. 8 This of course should 
not be taken literally. It shows only that the Rabbis con­
sidered the Sabbath deeply rooted in Jewish life and Judaism. 
It is never included among the seven commandments that 
must be universally fulfilled. 

T h e Alexandrian Jews had a different conception of the 
Sabbath. Treitel has accurately remarked that in Philo 
the day appears as a universal proclamation, and Philo him­
self takes pride in the fact that it is observed even among 
some of the heathen. 9 In Vita Mosis, when he endeavors 
to show the divine origin of Mosaic law, he says: 

T h e r e is something surely still more valuable — even this: no t on ly 
Jews but almost every other peop le , particularly those which take more 
account o f virtue, have so far g rown in holiness as to value and h o n o r 
ou r laws. . . . T h e y attract and win the attention of all, o f barbarians, 
o f Greeks, . . . of Europe and Asia, o f the whole inhabited wor ld f rom 
end to end. For w h o has no t shown his high respect for that sacred 
seventh day, by giving rest and relaxation from labor to himself and his 

* Cher., 89-92. The passage in Spec. Leg., II, 41-54, is almost a repeti­
tion of that in Cher., 87-98. 

6 Shab. 11b . 
•Book of Jubilees n. 31. 
'Bereshit Rabbah, chapter 11 . 
8 Sanh. 58b. 
*Philonische Studien (1915), pp. 14-25. See also R. Marcus, The Law in 

the Apocrypha (1927), p . 82. 
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neighbors, freemen and slaves alike, and beyond these to his beasts? . . . 
Again, who does not show awe and reverence for the fast, as it is called, 
which is kept more strictly and solemnly than the "holy month" of the 
Greeks? 1 0 

Philo goes on to compare the Jewish and pagan conception 
of a holiday. T h e Sabbath and the Day of Atonement he 
chose as evidence that Jewish law has a universal value. This 
apologetic passage of Philo is found verbatim in Contra 
Apionem. Josephus, like Philo, endeavors to show that while 
pagan laws are kept by some and rejected by others, the law 
of Moses remains aOdvaro?.11 It would take too much space 
to quote in full the passages in both authorities, but they are 
so much alike that their common origin cannot be doubted. 
One passage in Josephus dealing with the Sabbath and Day 
of Atonement will suffice: 

It will be found that throughout the whole of that period not merely 
have our laws stood the test of our own use, but they have to an ever 
increasing extent excited the emulation of the world at large. . . . The 
masses have long since shown a keen desire to adopt our religious 
observances; and there is not one city, Greek or barbarian, nor a single 
nation, to which our custom of abstaining from work on the seventh 
day has not spread, and where the fasts and the lighting of lamps and 
many of our prohibitions in the matter of food are not observed.12 

Josephus also claims for apologetic purposes that the Sabbath 
and the Day of Atonement are universally accepted. 1 3 Hence, 
in Philo and Josephus, contrary to Palestinian sources, the 
Sabbath is treated as a universal proclamation. 

There is, however, much material in Philo concerning the 
Sabbath which may be considered specifically Tannaitic; in 
fact, his discussion of the Sabbath is very similar to that in 
Tannaitic literature. In Num. xv. 32-35 we read: 

And while the children of Israel were in the wilderness, they found a 
man gathering sticks upon the Sabbath day. And they that found him 
gathering sticks brought him unto Moses and Aaron and unto all the 
congregation. And they put him in ward, because it had not been de­
clared what should be done unto him. And the Lord said unto Moses: 

10 Vita M„ II, 17-23. 
n Cont. Ap., II, 38 (277). 
12 Cont. Ap., II, 39 (280-83). 
™Ibid. 
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"The . m a n shall surely b e pu t to death: all the congregation shall stone 
h i m with stones without the camp . " 

T h e Bible merely says that the man was gathering wood; 
it does not explain how he thus violated the Sabbath. 

Philo refers to this biblical passage in a few places and 
adds a number of interpretations which are found verbatim 
in the Sifre. In one passage he says, 
In that ancient migration which took place when the p e o p l e o f Israel 
left Egypt, when the seventh day arrived, all those myriads o f m e n 
which I have described above rested in their tents in perfect tran­
quillity, but o n e man, w h o was no t o f those w h o are l ooked u p o n wi th 
disregard (otfx* TWV iifieXrjfiipuv) o r o f the lower classes, gave little regard 
to the commandments and having mocked at the overseers (xXev&aas 
robs 4>V\&TTOVTCLS) went forth to p ick u p sticks, bu t in reality to display 
his transgression o f the law (tyyy 8* els irapavoiitas eirl8ei&v). A n d he in­
deed returned, bearing with h im a faggot in his arm, bu t the m e n w h o 
remained in their tents, al though inflamed with anger and exasperated 
b y his conduct , nevertheless d id n o t at o n c e proceed to very harsh 
measures against him, o n account o f the holy reverence due to the day, 
bu t they led h im before the ruler o f the peop le , and made k n o w n his 
impious action, and he commit ted h i m to prison. W h e n the c o m m a n d 
had been given to put h im to death, the ruler turned over the man 
to b e kil led b y those w h o had seen h i m at first.1* 

T h e Bible does not mention the name of the man who 
gathered the sticks, nor does it say to what group he belonged, 
while Philo seems to refer to a tradition that he was not of 
the lower classes nor despised by the people. A similar tradi­
tion is given by R. Akiba, according to whom the gatherer 
of the sticks was Zelophehad. 1 5 He seems to have based his 
statement on Num. xxvn. 3 : "Our father died in the wilder­
ness, and he was not in the company of them that gathered 

14 Spec. Leg., II (250-51). 
3 5 Sifre Num. 132 (xxvn. 3). It is true that Philo considers Zelophehad 

a righteous man, "a man of high character and distinguished tribe" (Vita M., 
II, 234), but I merely want to bring out that a similar tradition to that of 
Philo was also known in Palestine. Philo, like R . Akiba, endeavors to ex­
plain the biblical phrase, "but he died of his own sin," and therefore puts 
into the mouth of the girl the following words: "Our father died, they said, 
but not in any rising in which, as it fell out, multitudes perished, but fol­
lowing contentedly the quiet life of an ordinary citizen, and surely it is not 
to be accounted as a sin that he had no male children/' Colson accurately 
states on this passage that Philo is trying to interpret the phrase, "but he 
died of his own sin"; see also how the phrase is translated by the L X X . 
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themselves against the Lord in the company of Korah, but 
he died of his 'own sin/ " R . Akiba takes the Hebrew ex­
pression "he died of his own sin" not to mean that he died of 
a natural death, but that he died in the wilderness for vio­
lating the Sabbath. Zelophehad did not belong to the lower 
classes, for he left an inheritance, nor was he despised by the 
people, for he did not belong to the revolting party. 

Philo says that the gatherer of sticks ridiculed the over­
seers. He does not explain, however, what he means by 
<t>v\d,TTovras. Nothing of this is mentioned in the Bible. Ac­
cording to Tannaitic tradition, Moses appointed overseers in 
the camp to prevent violations of the Sabbath. These men 
also warned the gatherer of sticks not to commit the sin, 
but he paid no attention to their warnings and defiantly 
violated the Sabbath. 1 6 This is probably what Philo means 
by saying, "and he ridiculed the overseers." 

T h e reason that no harsh measures were taken by the 
men who saw him violating the Sabbath, says Philo, was 
their reverence for the Sabbath. In another place he is 
even more explicit, saying, 

Seeing a most unholy spectacle, a man gathering sticks for fuel, and 
hardly able to control themselves they were minded to slay h im. Re­
flection, however, caused them to restrain the fierceness o f their anger. 
T h e y d id no t wish to make it appear that they w h o were but private 
citizens took u p o n themselves the ruler's duty o f punishment, and that 
too without a trial (KCU ravr fapirov), however clear was the offense in 

1 6 Sifre Num. 113 (xv. 32). The term robs <t>v\aTTovras in Philo corre­
sponds to the term Dnoitf used in the Sifre. The agreement between Philo 
and Sifre is very significant, not merely from the exegetical point of view, 
but also from the point of view of the Halakah. According to the Tannaitic 
Halakah, no criminal can be punished by death unless the accused had 
been warned by the witnesses that he was about to commit a capital crime. 
If the man rejected the warning and committed the crime it was considered 
as self-evident that he had done it intentionally and was fully aware of the 
crime and its consequences. In rabbinic terminology this principle is called 
nmnn. Until now it has been thought that this principle was entirely 
unknown to Philo. I think this is a mistake. The principle of rmnnn is 
deduced from Num. xv. 32. Moses appointed guards to warn everyone of 
the crime of transgressing the Sabbath. The offender rejected their warning 
and had gone right on with the preparation of the criminal act. W e have 
shown that the same interpretation is given by Philo, who actually tells us 
of his knowledge that the witnesses must first give warning of the seriousness 
of the crime. 
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other ways, o r that the pol lu t ion of bloodshed, however justly de­
served, should profane the sacredness o f the day. 1 7 

This explanation indicates that Philo was acquainted with 
the Tannaitic Halakah that a man who committed a capital 
offense might not be executed on the day of the Sabbath, 1 8 

and the passage as a whole clearly shows his opposition to 
lynching. 

When Philo relates the story of the gatherer of wood, he 
interprets the biblical verse, "And they put him in ward 
because it had not been declared what should be done to 
him, , , as follows: 

A n d Moses be ing at a loss as to what should be done to the man, for 
he knew that he had commit ted a crime worthy of death, but d id n o t 
k n o w what was the most suitable manner for the punishment to b e 
inflicted u p o n him. . . . 1 0 

According to Philo, the question was not whether he was 
worthy of death, but by what kind of death he should be 
executed. This is also the' Tannaitic interpretation. T h e 
Sifre on Numbers says: 

Because it had not been declared what should be d o n e to h im. But 
does it no t say, "all those w h o profane the Sabbath shall surely die"? 
[ E x o d . x x x i . 14.] T h e meaning is: Moses d id not k n o w b y what 
manner of death the offender should d ie . 2 0 

In the Bible we read that God commanded that the execu­
tion should be carried out by the entire congregation, "All 
the congregation shall stone him with stones without the 
camp." Philo, however, says that the witnesses who saw him 
violating the Sabbath stoned him. 2 1 In this respect he also 

17 Vita M., II, 214. 
1 8 Mekilta Wayyalchel I; Sanh. 35a. According to Tannaitic law, not only 

may the execution not be carried out on the Sabbath, but not even a trial of a 
case of capital punishment can be inaugurated on the eve of the Sabbath, 
because the Rabbis considered the interval between the time of the con­
demnatory sentence and its execution very painful. Since they were anxious 
to save the convict all unnecessary pain, they decreed that the execution 
should follow close upon the verdict (Sanh. 35a); see also Mendelsohn, 
The Criminal Jurisprudence of the Ancient Hebrews, pp. 112-13, nn. 250-59. 

19 Vita M., II, 217. 
2 0 Sifre Num. 113 (xv. 32) . 
21 Spec. Leg., II, 251. 
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agrees with Tannaitic Halakah, which did not accept this 
verse in its literal sense, but declared that the congregation 
only witnessed the stoning, which was performed by the 
witnesses. 2 2 Philo, like the Rabbis, seems to have based his 
interpretation on Deut. xvn. 7: "The hand of the witnesses 
shall be first upon him to put him to death." On the same 
ground Talmudic jurisprudence provides for no official ex­
ecutioners. T h e witnesses to the crime prosecute the criminal 
and execute him. T h e public is allowed to witness the 
execution but may not lay hands on the criminal. 

Finally, Philo raises the question as to how the man violated 
the Sabbath by gathering sticks and gives two explanations. 
In one passage he says, 

A n d , therefore, in m y o p i n i o n it was no t a l lowed to kindle a fire o n 
the seventh day for the reason which I have already ment ioned , so 
likewise it was no t lawful to collect any fuel for a fire.58 

In another passage he says, 

and w o o d is the material o f fire, so that if a man is p icking u p w o o d , 
he is commit t ing a cr ime which is akin to and nearly connected with 
burn ing a fire, doub l ing his transgression partly in the mere act o f col­
lecting in defiance o f the commandment to rest f rom work, and partly in 
that what he was col lect ing was the material for fire, which is the basis o f 
the arts.2 4 

T h e main principle of Philo's argument is that anything 
which a person is not allowed to use on the Sabbath he may 
not collect or move from its place. If the law, therefore, for­
bids making a fire on the Sabbath, it implies that one should 
not collect the material which is used for making one. 

T h e Tannaitic Halakah gives a different reason for the 
death penalty. It says that the wood-gatherer transgressed 
the Sabbath by the melakah (work) of plucking. 2 5 Philo's 
departure from the Tannaitic interpretation is of small im­
portance, since the early Amoraic scholars likewise rejected 
the Tannaitic interpretation. 2 6 It is important, however, to 

2 2 Sifre Num. 113 (xv. 32) . 
5 3 Spec. Leg., II, 251. 
24 Vita M., II, 220: 6rt Kal roiavra avpeK6p.i£ep, a irvpds iarip V\TJ, TTJS TUP 

rexv&v dpxris. 
2 5 Sifre Num. 113 (xv. 32) . ^Shab. 96b. 
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determine whether the principle of Philo's argument has its 
background in Tannaitic Halakah. 

T h e Halakah does not allow one to handle or to move 
from its place any object which he is forbidden to use on 
the Sabbath. This is not considered a biblical command, but 
only a rabbinical prohibition. In Philo's opinion, however, 
it is biblically prohibited. It would seem, however, that in 
pre-Talmudic times this prohibition was considered biblical 
even in Palestine. In the Talmud we find the following 
passage: 

In former days only three utensils were permitted to b e handled o n 
the Sabbath, and they were a knife to c h o p pressed dates, a skimmer, 
and a small table knife. Subsequently more were a l lowed . . . unti l 
finally any utensil was a l lowed with the except ion o f the wood-saw and 
the ploughshare. 2 7 

According to Talmudic tradition, the "former days" refers 
to the Period of Nehemiah, when stricter laws were made as 
a precaution, and most of the utensils were not allowed to be 
handled or moved, whereas in the Tannaitic period only 
those objects used solely for doing prohibited work were 
proscribed. From I Mace. n. 33-38 it seems that to handle 
an object used primarily for work was regarded at that time 
as subject to a biblical prohibition, for the zealous people 
who hid in the caves preferred to suffer death rather than to 
protect themselves by blocking up their hiding places with 
stones or throwing stones at the attackers. It was not until 
the Mishnaic period, when thirty-nine kinds of labor were 
classified as biblically forbidden, that the prohibition of 
handling things which a person may not use came to be re-

2 7 Shab. 123b. See also Tosefta Shab. 14, 1. Striking is the difference be­
tween R. Jose and Philo. According to R. Jose, the prohibition to kindle a 
fire on the Sabbath is not considered a melakah, and if one kindles a light on 
the Sabbath he is not punished either by death inflicted by the court or ex­
termination by God (Shab. 70a), whereas, according to Philo, to kindle 
at light on the Sabbath is the most serious offense because it is "the beginning 
and seed of all business of life" (Spec. Leg., II, 65). Whether Philo agreed 
with the Pharisees that kindling lights for the Sabbath eve was permitted, 
or with the Sadducees, who forbade the use of fire on the Sabbath (see 
Geiger's Nachgelassene Schriften III, 287) is a matter open to doubt. Philo 
always speaks about the kindling of fire, but not about using fire, a fact 
which may suggest that he agrees with the Pharisees. 
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garded as being only of rabbinic origin. Hence, Philo's state­
ment that the prohibition against making a fire on the Sabbath 
also includes collecting the material used for making the fire 
agrees with the earlier Halakahs. 

W e know of many other tasks which in Tannaitic Halakah 
are considered as only rabbinically prohibited, and which in 
the Book of Jubilees, reflecting in all probability an earlier 
Halakah, are considered as matters of biblical prohibition. 
W e read, for example, in the Book of Jubilees: 
A n d every man w h o does any work thereon, o r goes o n a journey, o r tills 
the farm, whether in his house o r in any other place, and whoever lights 
a fire, o r rides o n a beast, o r travels by ship o n the sea — whoever fasts 
o r makes war o n the Sabbath, shall d ie . 2 8 

Riding on a horse on the Sabbath is considered in the later 
Halakah only a rabbinical prohibition; so also is traveling in 
a ship or fasting on the Sabbath. For such offenses the Rabbis 
did not condemn a man to death. Either the author of the 
Book of Jubilees did not know of any difference between 
things biblically prohibited and those rabbinically pro­
hibited, or the earlier Tannaitic Halakah was stricter with 
laws concerning the Sabbath than the later. 

Philo goes one step further in saying that not only is a 
person forbidden to do work or any kind of business con­
nected with seeking a livelihood on the Sabbath, but he is 
also forbidden to think about such matters. 2 9 In the Mishnah 
the planning of work on the Sabbath for a weekday is con­
sidered a transgression of a rabbinic injunction. 3 0 In the 

2 8 Book of Jubilees L. 12. The Tal. Sanh. 46a relates that a man who 
rode on a horse on the Sabbath was once stoned by the court because the 
time required such a strict penalty even for the transgression of a minor 
offense. I doubt whether this story has any bearing on the statement in 
the Book of Jubilees that for riding on a beast the penalty is death (see 
Finkelstein, "The Book of Jubilees and the Halakah," Harvard Theological 
Review, 1923, XVI , 48-49). I also doubt whether the expression in the Book 
of Jubilees, "he shall die," is to be taken literally. It certainly does not 
imply death by court. It may correspond to the rabbinic expression rtft'Q 3"rl, 
which very often means that the person committed a great offense; see also 
Hag. 2, 2. 

29 Vita M., II, 211: dia<f>ci/i4povs wdffrjs iiriirSvov Kal Kafiarrjpas (ppovrldos. 
Philo urges not only forgetting all weary and painful thought on the Sab­
bath, but also abstaining from the manual and mental arts. See Colson's 
note on this point. 8 0 See Shab. 23, 3; Tal. Shab. 150a. 
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Book of Jubilees we read: "And whoever says on it that he 
will do something shall die." 3 1 This prohibition is based 
on Isaiah LVIII. 1 3 : "If thou turn away thy foot because of 
the Sabbath, from pursuing thy business on my holy day, 
and honor it by not doing thy wonted ways, nor pursuing 
thy business, nor talking of it." 

Philo's acquaintance with the laws of the Sabbath as they 
were understood by Mishnaic scholars is reflected also in an­
other passage. After saying that the Sabbath is a day of rest 
not only for men but also for slaves and beasts, he adds: 

A n d extends also to every kind of tree and plants; for it is not permitted 
to cut any shoot o r branch, o r even a leaf, o r to pluck any fruit what­
soever. Al l such are set at liberty o n that day, and live as it were 
in freedom, under the general edict that proclaims that n o n e should 
touch them. 8 2 

In Exod. xxxv . 2 there is only a general prohibition of 
"work," but the definition of it is not given. Under the 
heading "work" (melakah) the Mishnah enumerates thirty-
nine principal species of prohibited acts. T h e chief pro­
hibition of reaping includes not only harvesting grain, but 
also picking grapes, cutting clusters of dates, stripping off 
olives from the trees, and plucking figs. This is what Philo 
refers to when he says that it is not lawful to gather fruit on 
the Sabbath. 

Among the other things which Philo enumerates as pro­
hibited on the Sabbath are lighting a fire, doing agricultural 
work, carrying a burden, bringing a charge in court, sitting 
in judgment, asking back property, collecting debts, and 
engaging in other affairs allowed on the days which are not 
holy. 3 3 In the Pentateuch only agricultural labor and light-

8 1 L. 8. 
32 Vita M . , I I , 22 . 
^Migr. Abr., 91. It is often stated that Philo does not know the dis­

tinction between a biblical and rabbinical prohibition. He always speaks 
about Jewish laws and customs as the revealed word of God. This passage, 
however, suggests that though he is not interested in distinguishing between 
customs fixed by man and biblical commands, he knew of the distinction. 
About the allegorists Philo says: "These men are taught by the sacred word 
to have thought for good repute, and to let go nothing that is part of the 
customs fixed by divinely empowered men, greater than those of our own 
time." Afterward he lists most of the Sabbatical prohibitions which are not 
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ing a fire are forbidden, while the other activities which 
Philo mentions have their background in the prophetic litera­
ture and Palestinian Halakah. From Amos we know that 
trading on the Sabbath was prohibited. In Nehem. x . 32 and 
XIII. 15 -16 buying and selling on the Sabbath are condemned. 
In Tannaitic Halakah buying and selling are not included 
among the thirty-nine classes of biblically prohibited labor, 
and in themselves they are not prohibited by rabbinical law. 
Philo includes under the prohibition of buying and selling 
also the paying of debts on the Sabbath. A parallel to this 
law is found in the Zadokite sect: "On the day of the Sabbath 
no man shall utter a word foolishly; and surely none shall 
demand any debt of his neighbour, nor shall judge in the 
matters of property." 3 4 

Special consideration must be given the passage in Philo 
referring to the biblical law of Exod. x x . 10, which states 
that the Sabbath is a day of rest even for the manservant and 
maidservant. With regard to this law Philo says: 

Moses gave addit ional laws besides, thinking it right, no t on ly that 
those w h o were free should abstain from all work o n the seventh day, 
but also that their servants and handmaids should have a respite f rom 
their tasks, procla iming a day o f f reedom to them also after every space 
o f six days, in order fo teach bo th classes this most admirable lesson; 
so that the masters should b e accustomed to d o some things with their 
o w n hands, no t waiting for the services and ministrations o f their ser­
vants, in order that if any unforeseen necessities come u p o n them, ac­
cording to the changes which take place in human affairs, they might 
not , f rom be ing whol ly unaccustomed to d o anything for themselves, 
faint at what they had to d o . . . and teaching the servants n o t to 
despair o f better prospects, bu t having a relaxation every six days 
as a kind of spark and kindl ing o f freedom, to l ook forward as a. com­
plete relaxation hereafter, if they cont inue faithful and attached, to 
their masters. 8 5 

Although Philo is not speaking here of prohibited work, 
still his explanation suggests that he understood the scope of 

found in the Bible. He seems to have known that asking back property, acting 
as a judge, and the other things which he enumerates are not biblical pro­
hibitions, but are Jewish customs established by men of former generations. 
He, believes that they should nevertheless be observed with, equals respect. 

,** Schechter,. Documents of Jewish Sectaries, I, 10, lines 15-20* 
35 Spec. Leg., II,. 64. 
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Tosefta Shab. 14, 9, 12, 13, 14. 
Schechter, op. ext., I, 10, 10-15. 

work included in the biblical command "thou shalt not do 
any work" to differ from that included in the command 
"nor thy manservant and maidservant." A freeman, accord­
ing to him, is forbidden only to do work prohibited on the 
Sabbath. A master, however, is not allowed to make his 
servant do any kind of work at all; the master must give 
the slave a day of freedom, and he must do the necessary 
unforbidden work himself. This view of Philo is entirely 
unknown in Tannaitic Halakah, according to which the ser­
vant is forbidden to do only the work prohibited on the 
Sabbath, but he may be asked by the master to do any other 
work that the latter himself is permitted to do. In the first 
century the Rabbis extended this prohibition not only to 
a servant who was sold to his master for a number of years, 
but also to a Gentile hired to do work on the Sabbath. T h e 
latter case was considered only rabbinically prohibited. 3 6 

T h e Zadokites, however, seem to agree with Philo that the 
law of Exod. x x . 10 prohibits the master from demanding 
any work whatsoever on the Sabbath. T h e passage reads as 
follows: 

N o man shall send the son of the stranger [Gentile] to do his affairs on 
the day of the Sabbath. N o nurse shall bear the suckling child to go 
out and come in on the Sabbath. N o man shall provoke his man­
servant or maidservant or his hireling on the day of the Sabbath.8 7 

According to Tannaitic law, a mother may carry her child 
on the Sabbath but the Zadokites forbade the nurse to do so 
on the grounds that the Bible forbids the hiring of a Gentile 
to do prohibited work on the Sabbath. Hence, the law which 
commands that the servants should rest on the Sabbath re­
fers even to work which the master is permitted to do. T h e 
prohibited work even a Gentile may not do for a Jew. Per­
haps Philo interpreted the biblical law of Exod. x x . 10 in the 
same manner. 

Philo treats the laws of the Sabbath, of the Sabbatical year, 
and of the Jubilee in one group, for he regards them all as 
coming with the sacred number seven. T h e law proclaims a 
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day of freedom for servants and handmaids on the seventh 
day to teach the principles of equality. Similarly, the law 
proclaims the seventh year and the fiftieth year, seven times 
seven, as years of freedom to remind the people of the prin­
ciples of humanity and equality. T h e law demands that the 
land lie fallow on the seventh year in order to show employers 
that if the soil, which has no feeling of pain or pleasure, needs 
a period of relaxation so much more do their servants. 

In the Bible we find the laws of slavery discussed in three 
different places. Exod. xxi . 2 says: "If thou buy a Hebrew 
servant, six years he shall serve; and in the seventh he shall 
go out free. , , If, however, the slave declares that he loves 
his master and prefers to remain a slave, the master shall 
bore the ear of the slave with an awl and the slave shall serve 
him "forever," which means according to rabbinic literature, 
until the Jubilee. 3 8 In Lev. xxv. 39-40 we read: 

A n d if thy brother be waxen p o o r with thee thou shalt not make h im 
to serve as a bondservant. As a hired servant and as a settler, he shall 
go with thee; he shall serve with thee until the year o f the Jubilee. 

This particular law makes no reference to the seventh year. 
One who sells himself out of necessity is set free only at the 
arrival of the Jubilee. T h e law in Deut. xv. 12 repeats 
the law of Exodus, but also adds (verses 13-14) another 
regulation: 

A n d when thou lettest h im g o free from thee, thou shalt not let h im 
g o empty; thou shalt furnish h im liberally out o f thy flock, and ou t 
o f thy threshing floor, and out o f thy winepress, of that wherewith the 
L o r d thy G o d hath blessed thee thou shalt give unto him. 

Some of the Tannaitic scholars were of the opinion that 
the law of Leviticus and the law in Exodus and Deuteronomy 
deal with two types of slaves. In ancient Israel either a man 
could sell himself as a slave or the court could sell him into 
slavery when he stole something and was not able to restore 
i t . 3 9 Hence, the majority held that if a man sells himself 
willingly into slavery he could stipulate the period of his 
service. According to these sources, the laws of slavery found 

8 8 Mekilta Mishpatim (Exod. xxi. 6); £ id . 21b. 
8 9 Exod. xxv. 2. 



T H E CALENDAR 205 

in Exodus and Deuteronomy apply to a slave who was sold 
by court for theft. In the latter case, since he was sold with­
out his consent, the law protected him. First, he could not 
be sold for a longer period than six years, even if his debt 
to his master were of a greater amount than the service he 
rendered during that period. Second, even if he should prefer 
to remain a slave, he must be set free at the arrival of the 
Jubilee. Third, when he is set free the master may not let 
the slave go with empty hands, but must give him a liberal 
share of his possession. If, however, a man sells himself into 
slavery, he is set free only at the arrival of the Jubilee. T h e 
distinction between these two types of slaves is very logical, 
for since a slave who sold himself was paid for his service, 
he could stipulate any length of time he pleased. T h e slave 
sold as a penalty for a wrong had to be protected by the law 
so that he might not suffer servitude for the rest of his life 
or be entirely unprovided for when he was set free. 

R. Eliezer was, however, of the opinion that the laws of 
slavery in Exodus and Deuteronomy apply to both types of 
slaves. No Israelite, according to him, could sell himself for 
a longer period than six years. 4 0 He regarded the law of 
Deuteronomy and Exodus not merely as a protection for the 
slave, but as an ethical precept that no Israelite has the moral 
right to deny himself his own freedom for an unlimited 
period. This principle is echoed in the famous words of 
R. Johanan b. Zakkai 4 1 that the law requiring the piercing 
of the slave's ear if he prefers to remain in servitude is a 
symbol of reproach for his preference of slavery to freedom. 
T h e Jews are servants of God, but not servants of men. 4 2 

It is hardly possible to determine what the law was when 
slavery was actually in force. According to Tannaitic tra­
ditions, Hebrew slaves were not in existence during the 
Second Commonwealth. T h e laws of Hebrew slaves were 
in force only when the Jubilee was in existence. 4 3 But this 
does not necessarily prove that during the Second Common-

" K i d . 14b. 
4 1 &id. 22b. 
"See also a similar attitude taken by Philo in Cont., 70. 
^ 'Arak. 29a; Kid. 69a. 
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wealth Jews did not sell themselves into slavery for a certain 
length of time. T h e fact is, however, that though we find 
many references in the Talmud to Jews who were the owners 
of foreign slaves, we find no reference to ownership of 
Hebrew slaves. 

Philo also knew of the two classes of slaves, but, like 
R. Eliezer, he applies the laws of Exodus and Deuteronomy 
both to those who were sold by court for theft and to those 
who sold themselves willingly because of poverty. T h e laws 
concerning Hebrew slaves found in Philo are undoubtedly 
only theoretical, and it is therefore even more surprising to 
find his discussion of Hebrew slaves in agreement with the 
traditions found in Tannaitic sources. 

Besides the agreement between Philo and R . Eliezer on 
that question, there are other important points on which 
Philo and Palestinian traditions are in accord. Philo goes 
on to say: 

T h e masters shall n o t behave to those w h o m they have bough t with 
their m o n e y as if they were b y nature slaves, bu t on ly hirelings, 
giving immunity and liberty at once , indeed, to those w h o can pay 
ransom for themselves, and at a subsequent per iod to the indigent, 
either when the seventh year f rom the beg inning o f their slavery arrives, 
o r when the fiftieth year comes, even if a man happens to have fallen 
in to slavery on ly the day before . 4 4 

He makes a distinction between the seventh year, which 
sets a slave free, and the Jubilee. A slave does not go out 
free on the Sabbatical year, but on the seventh year from 
the date when he became a slave, whereas in the Jubilee he 
is freed even if he has been a slave only one day. 

Students of Philo have pointed out that his interpretation 
has its background in Tannaitic Halakah, 4 5 but none of them 
has tried to show the origin of the distinction which both 
Philo and the Halakah make. Philo's interpretation is not 
necessarily owing to his acquaintance with Tannaitic Hala­
kah, but could easily have been derived from the Bible itself. 
If we assume that the seventh year on which the slave goes 

4 4 Spec. Leg., II, 122. 
4 5 See Ritter, Philo und die Halacha, pp . 58 ff.; Heinemann, Philons 

Bildung, p . 340. 
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out free is to be identified with the Sabbatical year, then 
the biblical law which commands that the slaves should be 
emancipated on the year of Jubilee would become entirely 
irrelevant — the Jubilee always immediately follows the Sab­
batical year, which already had freed all the slaves. Philo, 
therefore, says that the Jubilee sets free men who have fallen 
into slavery even one day previously, whereas the seventh 
year which sets the slave free starts from the beginning of 
his slavery. This explanation is also given in the Jerusalem 
Talmud for the origin of the Tannaitic Halakah. 4 6 At the 
same time, though it may be said that Philo's view and the 
Tannaitic Halakah were independently derived from the 
Bible, it is not unlikely that there was a more direct relation­
ship between them. 4 7 

With regard to the thief who has been sold into slavery 
the Bible does not say whether or not he is freed in the seventh 
year. 4 8 According to Tannaitic literature, even if the services 
of six years does not amount to the value of the theft, the 
slave must be set free and cannot be sold again, 4 9 a reflection 
of which appears in the words of Philo. He says: 
And if he [the thief] is a poor man, and, consequently, unable to pay 
the penalty, let him be sold, that he who has been ill-treated may not 
be allowed to depart without any consolation. And, let no one accuse 
this ordinance of inhumanity; for the man who is sold is not left as a 
slave forever and ever, but within the space of seven years he is released 
by common proclamation, as I have shown in my treatise on the 
number seven.60 

Josephus is silent on this question of the seventh year, but 
with regard to the Jubilee he says: 
And the fiftieth year is called by the Hebrews the year of Jubilee, 
wherein debtors are freed from their debts, and slaves are set at liberty, 
that is to say, those who are members of the race and having trans­
gressed some requirements of the law have by it been punished by re­
duction to a servile condition, without being condemned to death.6 1 

4 6 Jer. Tal . £ id . 59a. 
4 7 Philo discusses the laws of the Jubilee and Sabbatical year separately. 

This is the only law where Philo combines both, probably an intentional 
procedure, for if the Sabbatical year sets the slaves free then there would 
not be the need of the Jubilee. 

4 8 See Exod. xxn. 2. 0 0 Spec. Leg., IV, 3. 
45> Mekilta Mishpatim 13. 6 1 Ant., 3, 12, 3. 
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In this passage he refers to two laws which have no back­
ground either in the Bible or in Tannaitic Halakah. First, 
his statement that the Jubilee is a year of remission of debts 
is contrary to the Halakah and has no support in the Bible. 
More in agreement with the Bible and the Halakah is Philo. 
who speaks of the Jubilee only as the year when slaves are 
set free, but not as a year in which debtors become free of 
their debts. 5 2 This unusual statement of Josephus has been 
pointed out by many scholars. Second, his statement that 
criminals were sold into slavery for crimes other than theft is 
also at variance with the Bible and the Halakah. The Bible 
says only that a thief is sold into slavery; it offers no evidence 
that there were other crimes punished this way. In Tan­
naitic Halakah it is stated definitely that while servitude is 
the punishment of a person duly convicted of theft and 
unable to make the prescribed restitution, false witnesses, 
who had intended to make a person pay money and for 
which they are sentenced according to biblical law to pay 
the same sum, may not be sold into slavery if they cannot 
pay the fine. 5 3 It seems that the Tannaitic Halakah under­
stood the penalty of slavery for theft not as a restitution of 
the theft, but as a retaliation on the thief who wanted to 
enrich himself by the property of others; hence, the penalty 
of servitude is applied only to a thief. Philo seems also to 
be of the opinion that slavery is prescribed only for theft, 
"for it is fitting that a man should be deprived of his free­
dom, who for the sake of his most iniquitous gain has become 
a slave to guilt." 5 4 Furthermore, in case of theft, he uses 
the term 7ri7r/oa<7#ceV0a>, "let him be sold," whereas, in connection 
with slavery for debt, he does not say that the debtor is forced 
into slavery, but only that he has sold himself to pay the 

8 2 It deserves to be noticed, however, that in Virt., 100, where Philo speaks 
of the Jubilee, he says that all the laws of the Sabbatical year are also applied 
to the Jubilee, except that for the Jubilee many new ordinances are added 
(iiriTeXelrcu fiev yap a Kal r$ ipdojup Trpoael\r]<f>€ 8k Irt fiei^ova). This passage 
rather suggests that he regarded the release from debts as applicable even 
to the Jubilee. 

6 3 Bid. 18a. 
54 Spec. Leg., IV, 3. 
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"Kid. 18a. 
i , 

debt. 5 5 Josephus, therefore, is alone in extending the penalty 
of slavery to crimes other than theft. 5 6 

It should be noticed, however, that in another passage 
Josephus himself speaks of the penalty of slavery as in­
flicted only in the case of theft. Criticizing Herod's innova­
tion in selling criminals into slavery to foreign countries, 
Josephus says: 
H e made a law in n o way like our original laws, which he enacted o f 
himself, to sell housebreakers to be taken ou t o f his k ingdom, which 
punishment was not only grievous to be borne by the offenders, bu t 
conta ined in it an infringement o f the custom of our forefathers. . . . 
For those laws ordained that the thief should restore fourfold, and if 
he had not so much, he should b e sold, indeed, but no t to foreigners, 
nor so as to be in perpetual slavery, for he had to b e released after 
six years." 

But in this passage, too, there is a difference between 
Philo and Josephus. Philo says that if the thief is poor 
and cannot pay the value of the theft (TO ye c V m / u o v ) , 5 8 he 
must be sold, whereas Josephus says that he is sold if he 
cannot pay threefold in addition to the value of the theft. 5 9 

T h e Tannaitic Halakah on this point agrees with Philo . 6 0 

6 6 In Virt., 123, Philo speaks of men who sell themselves into slavery be­
cause of debts: "A period of six years for servitude is sufficient for those 
debtors who cannot repay the loans to the lender, or who for any other 
reason have become slaves, after having been free men." W e have mentioned 
already that the obligatio in Jewish law always falls on the property ("inyty 
yplp), and Jewish law does not recognize the institution of slavery as a 
punishment for any form of bankruptcy. 

8 6 With reference to the law of setting a slave free after seven years of 
service we find a verbal agreement between Philo and R. Ishmael. Deut. 
xv. 14 commands that the master shall not let the slave go free empty, but 
he should give a share of his possessions. In Spec. Leg., II, 81 ff., he makes 
the following comment on this law: "And, moreover, make him a present 
from your own property . . . so that he may not again through want fall 
into his previous calamity and become a slave (fiii irdXtp vir* ivdeias els rrjp 
dpxalav drvxlav vnaxOv SovXeCetp), being compelled through want of his 
daily food to sell himself." The same explanation is given by Ishmael. 
mjff oye Dinnen nno» *on w a y ^SNO Dpn ton as* DK (Midrash 
Tannaim on Deut. xv. 14 ) . 

67 Ant., 16, 1, 1; see also Sifre Deut. 118, which says that the court can 
sell one into slavery only to a Jewish master. 

68 Spec. Leg., IV, 3. 
6 9 rerpairXaffiop Kara^aXetp TOP KXCTTTTIP, OVK ixoVTa

 imrpdcriceaOai (Ant., 16, 
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2. NEW YEAR AND THE DAY OF ATONEMENT 

Philo's discussion of the New Year festival is very brief 
and furnishes scarcely any information as to how the Alex­
andrian Jews observed the first day of Tishri. T h e Bible 
calls the festival a "sacred convocation which is signalized 
by the blast of the horn/ ' but attached no great significance 
to the day. In rabbinic literature the first of Tishri is re­
garded as the beginning of the year, on which day judg­
ment is annually pronounced on mankind. T h e world was 
created on Tishri . 6 1 T h e Mishnah states: 

At four times during the year is the world judged: at Passover through 
grain; at Pentecost through the fruit of the trees; on New Year's Day 
[the first of Tishri] "all that come into the world pass before him like 
sheep, as it is written, he that fashions the hearts of them all, that 
considers all their works"; on the feast of Tabernacles through rain. 6 2 

T h e first of Tishri is in the Talmud closely connected with 
the Day of Atonement, and the period from New Year to 
Atonement is called the T e n Penitential days. 6 3 Whether 
or not the Alexandrian Jews, like the Palestinian Jews, cele­
brated the first of Tishri, is difficult to ascertain. T h e general 
view of scholars that in Philo Tishri does not appear to be 
the beginning of the year is not correct. It is true, however, 
that in many passages of Philo the first of Nisan is designated 
as the beginning of the year. He says that the world was 
created and two of the biblical Patriarchs were born in 
Nisan which is the beginning of the year, 6 4 but he also speaks 
of Tishri as being the beginning of the year. 6 5 He is, how-

6 1 R . Sh. 10b. 
6 2 R. Sh. l, z. 
6 3 Yoma 18b. 
64 Quaes, in Gen., II, 31 and 45; Quaes, in Ex., XII, 2 (ed. by J. R. Harris); 

Vita M„ II, 222. 
65 Spec. Leg., I, 180. He says that the sacrifices brought during the feast 

of the "Sacred Moon" (lepo/Mrjvla) were in honor of the New Year (iv dpxv 
TOV ivtavrov). Josephus states in Ant., 3, 10, 5 that Nisan is the beginning 
of the year (Niadv Trap' ij/ilv KaXelrai Kal TOV ZTOVS karlv dpxv)' His definition 
of the Jewish New Year in Ant., 1, 3, 3 is in opposition to that of the various 
New Year days found in Tannaitic literature. He writes, "This catastrophe 
[the flood] took place in the six hundredth year of Noah's reign, in the 
second month which was called by the Macedonians Dius and by the Hebrews 
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ever, silent in reference to what is called New Year. It 
may be that he regards the year as divided into two seasons: 
one beginning with spring and the other with autumn. 
Hence, both Nisan and Tishri are the beginning of the year. 
It is, therefore, incorrect to assume that Philo was ignorant 
of the fact that the first of Tishri is a New Year in the Jewish 
calendar. 

When Philo enumerates the Jewish festivals he makes the 
following statement about the first of Tishri: "Next comes 
the opening of the sacred month, when it is customary to 
sound the trumpet in the temple at the same time that sacri­
fices are brought there, and its name of 'trumpet feast* 
(aaXirlyyiav) is derived from this." 6 6 This passage in Philo 
presents many difficulties. T h e biblical term nynn in Lev. 
x x m . 23 was understood in Tannaitic literature to mean the 
blast of horns, in contrast to the trumpet (JTHXlxn). T h e 
Mishnah states: "The Shofars [horns] at the New Year were 
made from the horn of the wild goat, straight, with its mouth­
piece overlaid with gold." 6 7 Hence, contrary to the view 
held by Philo, the New Year was not a "trumpet feast." Ac­
cording to the unanimous opinion of Tannaitic scholars, 
the instrument used at the New Year feast was not a trumpet 
but a horn (Shofar). It is highly probable, however, that 
Philo follows the L X X , which translates the Hebrew terms 

Morsuan [marheshwan], according to the arrangement of the calendar 
which they followed in Egypt. Moses, however, appointed Nisan, which is 
Xanthicus, as the first month for the festivals, because it was in this month 
that he brought the Hebrews out of Egypt. He also reckoned this month as 
the beginning of the year for all things pertaining to divine honor (irpbs 
dirdaas rds els rb delov rifids fjpxcv), but the ancient order he preserved for 
selling and buying and for any other home affairs" (irpdaeis Kal &vas Kal 
rrjv &\\TJP dtolKrjffip rbv irptarov K6(T/J,OV 8ie<t>v\al-e). His statement that Nisan 
is considered New Year with reference to divine worship is not in agreement 
with rabbinic sources, which set the first of Tishri as the beginning of the 
year for divine judgment and worship: again, his statement that Tishri is 
the beginning of the year for secular affairs is not in agreement with Tan­
naitic literature. The Tosefta says that, with reference to selling and buying, 
Nisan, not Tishri, is reckoned as the beginning of the year. Hence if one 
should sell or buy a house for "this year" the sale is valid until Nisan, be­
cause Nisan is set on the beginning of a new year for ordinary business 
transactions (Tosefta R. Sh. 1 , 5 ) . 

"Spec. Leg., II, 188. 
" R . Sh. 3 , 3. 
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of nj?nn, mnxixn, nsitr by the Greek term <rd\my& meaning 
"trumpet." T h e L X X , like Philo, calls the first of Tishri 
nvrjfwcrvvov (Takiriyyiav, and both ignore the Tannaitic insistence 
on the horn (Kcpas) instead of the trumpet. 

T h e Bible says that the first day of the seventh month shall 
be signalized by the blast of the horn or, as the Greek sources 
have it, the blast of the trumpet, but does not state whether 
the blast of the horn is a part of the Temple ceremonies or 
whether it is a personal obligation on every Jew. If we as­
sume that the horn was used only in the Temple, then the 
question may be raised as to the significance of Tishri, since 
the Bible prescribes the blowing of a similar instrument such 
as the trumpet when the sacrifices are offered during the fes­
tivals: "Also in the day of your gladness, and your appointed 
seasons, and your new moons, ye shall blow with the trumpets 
over your burnt offerings and over the sacrifices of your peace 
offering." 6 8 According to Tannaitic sources, the trumpet 
was blown also at the daily sacrifices offered on the Sabbath. 6 9 

T h e Mishnah gives a full account of the singing and of the 
blowing of the trumpets in the Temple at the daily sacri­
fices.7 0 If the Hellenistic sources are correct in their state­
ment that the trumpet, not the horn, was blown on New 
Year, then it is even more reasonable to assume that the 
trumpet on the New Year was blown not only in the Temple, 
where this instrument was used daily, but also in Jerusalem 
and the provinces. This view is also expressed in Mishnaic 
literature. 7 1 Philo, however, says that the first of Tishri is 
called the festival of vaXirlyytav because the trumpets were 
blown in the Temple at the offering of the sacrifice. His 
words suggest that this was only a Temple ceremony. It is 
also highly improbable that Philo confused Lev. xx in . 23 
with Num. x. 10, which says the trumpets are to be blown 

6 8 Num. x. 10. 
6 9 Sifre on Num. 76 (x. 10) . Josephus in Ant., 3, 13, 1, says that the 

trumpet was blown when the sacrifices were offered on the Sabbath and on 
the other days (Xonrais iifiipais). I doubt whether he means "by the other 
days" the days of festivals. Possibly he is referring to the other days of the 
week, when the Tamid sacrifice was offered. 

7 0 M. Tamid 7, 3. 
7 1 R . Sh. 3, 7: 4. 1. 
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on the New Moon and festivals in general. He never refers 
to these occasions as calling for the sounding of trumpets. 7 2 

W e may say almost with certainty, however, that had the 
horn been blown on New Year in the Alexandrian syna­
gogues, Philo would have discussed it further and would not 
have spoken of it merely as a Temple ceremony. He knew 
that the first of Tishri was signalized by the blowing of the 
horn, or, as he mistakenly calls it, the blowing of the trumpet, 
but he seems never to have witnessed the ceremony on New 
Year in Alexandria. I disagree with Allon that the horn in 
ancient times was blown only in the Temple 7 3 for the reason 
I have given above, but I believe that the horn (Shofar) was 
not used among the Alexandrian Jews on the New Year 
festival. In the Mishnah 7 4 the blowing of the horn on the 
Jubilee and New Year is taken as a matter of course. "The 
year of the Jubilee is like the New Year in the blowing of 
the horn (Shofar) and in the Benediction. 7 5 T h e Sifra on 
the verse, "In the Day of Atonement you shall make a procla­
mation throughout all your land," 7 6 comments that only on 
the Day of Atonement of the Jubilee year is the horn (Shofar) 
blown throughout "your land" even if that day falls on 
a Sabbath; when New Year falls on this day the horn (Shofar) 
is not blown throughout the land, but only where there is 
a beth din.77 T h e fact that the Tannaitic sources speak only 

7 2 It is open to doubt whether Buchler is correct in saying that the passage 
in Philo is based on the actual practice of the day, while the statement in the 
Mishnah that the horn was used on New Year in the Temple contradicts all 
that we know otherwise about the Temple service (Types of Palestinian 
Jewish Piety, 1922, pp. 233 f f . ) . As a rule the trumpet was used in the 
Temple on the festival days and daily sacrifices, but since the Bible pre­
scribes definitely the Shofar for New Year, the Shofar was used in the 
Temple. The trumpets were also used, as stated in the Mishnah, for the 
New Year always fell on the New Moon. 

^Le-Heker ha-Halakah be-Philon," Tarbiz, VI (1934-35), 452 ff. 
M R . Sh. 3, 5. 
7 5 The statement in R. Sh. 30a that on the Jubilee it is everyone's duty to 

blow the horn, but not on New Year's (jnprV? l " n nn*0 *?3 ptO) does 
not mean that the Shofar was blown only in the Temple, but that on New 
Year's the duty of every person is to listen to the blowing of the Shofar, as 
it is even today (R. Sh. 3, 7 ) . 

7 6 Lev. xxv. 9. 
7 7 Sifra Behar 2 (xxv. 9). In Jer. Tal . R. Sh. 57b, the question is raised 

why we should not apply the D25nt<n only to the Shofar of the Jubilee, while 
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of the obligation of blowing the horn in the Palestinian 
provinces and that various analogies are made between the 
horn on the Jubilee and New Year, suggests that the duty of 
blowing the Shofar applied only to Palestine. 

In short, our theory is that the horn was used not only 
in the Temple, but also throughout Palestine, as was the 
custom on the Day of Atonement of the Jubilee year; but 
the Shofar was not used at any festival among the Alexan­
drian Jews. T h e duty of blowing the horn on New Year 
was not upon every person, but it was one's duty to listen to 
the sound of the horn, and we can easily imagine that the 
Jews must have flocked to the Temple gates in order to 
hear it, as the record in the Mishnah shows. T h e Mishnah 
in Tamid relates that even in Jericho the sound was heard 
from the Temple . 7 8 T h e use of the horn in the Temple 
could have taken place only during the New Year festival. 
Bearing in mind the fact that the horn was not blown in the 
Alexandrian synagogues, we can understand Philo's statement 
that the first of Tishri is called the festival of trumpets, be­
cause the trumpet was blown on that day at the Temple. 
Philo must have heard of the Jews gathering near the Temple 
in order to hear the sound of the horns or, as he calls it, the 
trumpets, and he therefore speaks about the festival of the 
trumpets as primarily connected with the Temple sacrifices. 

Philo's description of the Day of Atonement shows that in 
Alexandria the day was spent in fasting and prayers, as it is 
even today in synagogues. T h e Bible merely says that "ye 
shall afflict your souls," but the nature of the affliction is not 
stated. It seems that the Jews always considered fasting so 
inseparably connected with affliction that the two became 
synonymous. 7 9 T h e Mishnah went even further, forbidding, 

the Shofar of the New Year should also be blown in Palestine and out of 
Palestine p**5? yinai p K 3 even on the Sabbath. This suggests that the appli­
cation of the phrase in "your land" in the Sifra also to New Year was under­
stood to mean Palestine proper. There is no doubt, however, that soon after 
the destruction of the Temple the custom of blowing the Shofar on New 
Year was practiced even among the Diaspora Jews. Thus, since it was blown 
at the sacrifices in the Temple as a part of the Temple ritual, the obligation 
of hearing the sound of the Shofar was applied only to Palestinian Jews. 

7 8 Tamid 3, 8. 
7 0 See Moore, Judaism, II, 55. 
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M Y o m a 8, 1. 
8 1 Spec. Leg., II, 193 ff. 

besides eating and drinking, bathing, anointing oneself, 
wearing shoes, and indulging in conjugal intercourse. 8 0 

Philo calls the Day of Atonement the Feast of the Fast (v^o-reia). 

He writes: 

And after the feast of Trumpets the solemnity of the fast is celebrated. 
. . . This Moses has called the greatest of all festivals, denominating it 
in his own language the Sabbath of Sabbaths, or, as the Greeks would 
say, a Week of Weeks, a holier than the holy. He gave this name for 
many reasons. First, because of the self-restraint which it entails; always 
and everywhere indeed he exhorted them to show this in all affairs of 
life, in controlling the tongue and the belly . . . , but on this occasion 
especially he bids them do honour to it by dedicating thereto a particular 
day. For when a person has once learned to be indifferent to meat and 
drink, those very necessary things, what can there be of things which are 
superfluous that he would find any difficulty in disregarding? Secondly, 
because the whole day is devoted to prayers and supplications, and men 
from morn to eve employ their entire leisure in nothing else but offering 
petitions of humble supplications by which they endeavor to propitiate 
God, and,ask remission of their sins, voluntary and involuntary.81 

Except for the fact that Philo gives a philosophic touch to 
the idea of fasting, the passage as a whole shows that the 
Alexandrian Jews spent the tenth of Tishri in fasting and 
prayers. 

There is, however, one other explanation in the same pas­
sage in Philo with reference to the Day of Atonement which 
suggests that it was also an agricultural feast for the ingather­
ing of the harvest. He goes on to say: 

Thirdly, because of the time at which this celebration is fixed to take 
place; for at this season all the fruits which the earth has produced 
during the whole year are gathered in. And therefore to proceed at 
once to devour what has been produced, Moses looked upon as an 
act of greediness; but to fast, and to abstain from touching food, he 
considered a mark of perfect piety which teaches the mind not to trust 
in what stands ready prepared before us as though it were the only 
source of health and life. . . . Therefore, those who, after the gathering 
of the harvest abstain from food, . . . almost declare in express words, 
"We have with joy received, and we shall cheerfully store up the bounte­
ous gifts of nature; but we do not ascribe to any corruptible thing the 
cause of our own durable existence, but we attribute that to the Saviour, 
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to the God who rules in the world, and who is able, either by means 
of these things or without them, to nourish and preserve us. At all 
events, behold he nourished our forefathers even in the desert for forty 
years." 

This would make the Day of Atonement not merely a fast 
but also a high festival, a means of securing the propitiation 
and pardon of God, and an expression of joy because of the 
ingathering of the harvest. By fasting the people showed that 
they were not greedy for the food, but had faith that God 
could nourish them under any circumstances. In the same 
light we may understand the words of R . Simeon b. Gamaliel 
in the Mishnah, 

there were no happier days for Israel than the fifteenth of A b and 
the Day of Atonement, for on them the daughters of Jerusalem used 
to go forth in white raiments; and those were borrowed, that none 
should be abashed which had them not; (hence) all the raiments re : 

quired immersion. And the daughters of Jerusalem went forth to 
dance in the vineyards. And what did they say? The handsome 
girls said, set your eyes on beauty, for a woman is only for beauty; the 
well-born said, set your eyes on the family, for a woman is only for 
children; the ill-favoured said, Take your choice for piety's sake.8 3 

This statement in the Mishnah puzzled scholars, for such 
performances were hardly in accordance with the nature of 
the day, the most solemn in the Jewish calendar. When we 
combine, however, the passage in Philo with the Mishnah 
we can easily understand how the festival spirit described in 
the Mishnah could have taken place in the Day of Atonement. 
As fasting was a symbol of faith in God rather than in the 
harvest, so the custom of borrowing raiment from one an­
other was a symbol that the daughters of those who prospered 
in their harvest should not by their expensive garments 
humiliate the women of the lower classes. 

T h e most interesting point in Philo's description of the 
festivals is that he considers most of them of an agricultural 
origin. Even the blowing of the trumpet he connects with 
the harvest season: 
On this account it is that the law has given this festival the name of a 
warlike instrument in order to show the proper gratitude to God as 

^Ta'an. 4, 8; Ta'an. 31a. 
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the giver o f peace, w h o has abolished all seditions in the cities, and in 
all parts o f the universe, and has p roduced plenty and prosperity, n o t 
a l lowing a single spark which c o u l d tend to the destruction o f the 
crops to b e kindled into flame. 8 8 

T h e Bible calls the festival of Sukkoth a festival of in­
gathering but assigns as the reason for Israelites' spending the 
festival in booths "that your generation may know that I 
made the children of Israel dwell in booths when I brought 
them out of the land of Egypt." Philo refers to the biblical 
explanation, but also adds something of his own: 

A n d indeed the peop le are commanded to pass the who le pe r iod o f 
the feast in tents, because there is n o longer any need for remaining 
in the o p e n air, laboring at the cultivation o f the land, since there 
is noth ing left in the land bu t all . . . is stored u p in the barn, o n 
account o f the injuries which otherwise might b e likely to visit it f rom 
the burn ing o f the sun o r the v io lence o f the rain. 8 4 

A parallel statement is found in Josephus: 

O n the fifteenth o f the same m o n t h (Tishri) , at which the turning-
p o i n t to the winter season is n o w reached, Moses bids each family to 
fix u p tents, apprehensive o f the c o l d and as a protect ion against the 
year's inclemency. 8 5 

In Philo and Josephus the Feast of Booths is rather secular­
ized, but no parallel to their words is to be found in rabbinic 
literature. 

Among the Jewish festivals Philo enumerates is that speci­
fied in Lev. x x m . 15, which commands the Feast of Weeks to 
be counted "from the morrow after the day of rest," when the 
sheaf offering is brought. T h e Sadducees held that the sheaf 
offering was brought on the day after the Sabbath falling 
within the festival week. Consequently, Pentecost falls on the 
seventh Sunday after Passover. 8 6 T h e Pharisees maintained, 
on the other hand, that the Feast of Weeks always falls on the 
fiftieth day after the first day of Passover, and that "after 
the day of rest" applies to the second day of Passover. This 
is also Philo's view: "But within the feast there is another 

83 Spec. Leg., II, 190. 
84 Spec. Leg., II, 204. 
85 Ant., 3, 10, 4. 
8 8 See Men. 10, 3; Tal. 65a; Tosefta R . Sh. 1, 15. 
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festival following directly after the first day. This is called 
the sheaf festival . . . from this day the fiftieth day is 
reckoned." 8 7 

Furthermore, describing the festival of the "Sheaf," he 
says: "The sheaf thus offered is barley, showing that the use 
of the inferior grains is not open to censure." 8 8 The same 
opinion is also expressed by Josephus, 8 9 but there is no men­
tion in the Bible that the sheaf was offered of barley. This 
view is, however, commonly expressed in Midrashic litera­
ture . 9 0 Philo says also that the sheaf is offered only from 
the grains which were produced in Palestine, 9 1 for the law in 
Lev. XXIII. 1 0 states "when ye are come into the land which 
I give unto you, and shall reap the harvest thereof, then ye 
shall bring the sheaf of the first-fruits of your harvest unto 
the priest." T h e Rabbis have also deduced this principle 
from the biblical verse quoted by Philo. 9 2 

87 Spec. Leg., II, 162, 176; Ritter, Philo und die Halacha, p . 114; see also 
the LXX on Lev. XXIII. 15. 

88 Spec. Leg., II, 175. 
89 Ant., 3, 10, 5. 
9 0 Pesikta Rabbati 9. 0 1 Som., II, 75. 9 2 Men. 83b. 



C H A P T E R I X 

T H E FAMILY 

1. MARRIAGE AND DIVORCE 

W H E N one studies the passages in De Specialibus Legibus 
and other treatises which deal with marriage, one is under 
the impression that to Philo the institution of marriage was 
only a means of perpetuating the human race and that marital 
relations between husband and wife were permitted only 
for this purpose. T h e biblical prohibition of marital relations 
during the period of the woman's menstruation Philo ex­
plains on this basis, since at such a time the hope of procrea­
tion is hardly to be cherished. 1 In another place he says: 

A n d because, with the view to the persistence of the human race, y o u 
were endowed with generative organs, d o no t run after rapes and 
adulteries and other unhal lowed forms of intercourse, but on ly those 
which are the lawful means o f propagat ing the human race. 2 

Moses, he says, participated in no sexual pleasures "save for 
the lawful begetting of children. , , 3 

Though this is the main purpose of marriage in Tannaitic 
Halakah also, the Rabbis, unlike Philo, nevertheless con­
sidered even those sexual relations not seeking procreation 
a marital obligation. This they derived from Exod. xx i . 10, 
"Her food, her raiment and her conjugal rights shall not be 
diminished.'' T h e Shammaites said that if a husband vowed 
not to have sexual intercourse with his wife she may con­
sent for two weeks, but if the vow extends to a longer period, 
she may demand a divorce. T h e Hillelites said that one week 
is sufficient.4 This shows that in Tannaitic Halakah marital 
relations were considered a biblical command, even if they 
were not necessarily for the sake of begetting children. 

1 Spec. Leg., I l l , 35 ff. 
2Det., 102. 
3 Vita M., I, 28. 
4 Ket . 71 ; Tosefta Ket. 8, 3; see also Shab. 118b; Jer. Tal. Yeb. lb . 
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Philo's conception of marriage is rather similar to that held 
by the Essenes, of whom Josephus says: 

T h e y think that those w h o decline to marry cut off the chief function 
of life, the propagat ion of the race, and, what is more , that, were all 
to adopt the same view, the whole race w o u l d very quickly die out . 
T h e y have n o intercourse with them during pregnancy thus showing 
that their mot ive in marriage is no t self-indulgence bu t the procreation 
o f children. 6 

Less rigid and more in agreement with Palestinian sources 
is Philo's attitude toward marriage in Quaestiones et Solu-
tiones in Genesim.6 

Students of Philo disagree as to whether his conception of 
marriage is based on Jewish or non-Jewish sources. Ritter 7 

claimed that Philo is in accord with the Tannaitic Halakah, 
while Heinemann, who believed that Philo knew little about 
the Oral Law, held that his view is contrary to the Halakah 
and is based on non-Jewish sources. 8 I shall try to show that 
even if his general speculations about the ideal purposes of 
marriage were influenced by other sources, his discussions 
of the legal aspect of it are in agreement with the Palestinian 
Halakah. Philo writes: 

M a n y men, therefore, w h o marry virgins in ignorance o f h o w they will 
turn out regarding their prolificness, and later refuse to dismiss them, 

5 Bell. Jud., II, 161. 
6 In Quaes, in Gen., I l l , 21, Philo makes the following comment on Abra­

ham's relation with his servant Hagar: "His connection with his concubine 
was only a connection of the body for the sake of propagating children, 
but his union with his wife was that of two souls joined together in harmony 
by heavenly affection." In ibid., I, 26, he speaks of the woman as the symbol 
of the house, for no home is perfect without a woman. In ibid., I, 27, he says 
that the relation of a wife to her husband is the same as the relation of a 
daughter to her parents. This concept was well known in the Roman world 
(see Gaius 111. 3: sua heres est quia filiae loco est) and is by no means foreign 
to the Semitic world. In Jer. in. 4 the terms "father" and "friend of my 
youth" are used as synonyms (see also Robertson Smith, Kinship and Marriage 
in Early Arabia, 1903, pp. 117-18). The Talmud also says that the wife, 
like the children, has to honor her husband (Kid. 3 1 a ) . In the same passage 
Philo says: "For the husband receives the wife from the parents, as a deposit 
which is entrusted to him, and the woman receives her husband from the 
law." A parallel to Philo's words is found in the book of Tobi t x. 12: Kal 
Idov iraparlOeiial COL TTJP Ovyaripa fiov iv irapaKaraBriKy. 

7 Philo und die Halacha, p . 68. 
8Philons Bildung, pp . 261 ff. 
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when pro longed childlessness shows them to be barren, deserve ou r 
pardon. Familiarity, that most constraining influence, is too strong 
for them, and they are unable to rid themselves of the charm of o l d 
affection imprinted o n their souls by long companionship . But those 
w h o marry w o m e n w h o have been tested by other men and ascertained 
to be barren merely covet carnal enjoyment like so many boars and 
goats and deserve to b e inscribed among the list o f the impious m e n as 
enemies of G o d . 9 

In Tannaitic Halakah we find striking parallels to the view 
held by Philo. T h e Mishnah says that if a man marries a 
woman who after ten years of married life has not born a 
child, he shall not abstain from keeping the law to "be fruit­
ful and multiply." 1 0 Heinemann says that Ritter made a 
mistake in holding that, according to the Halakah, the hus­
band must divorce her. T h e Mishnah merely states that in 
such a case he may take another wife. According to Philo, 
however, he is not allowed to live with her. I disagree with 
Heinemann in his interpretation of the Mishnah. T h e T o ­
sefta states the man must divorce his wife. 1 1 This is inter­
preted in the Talmud in two different ways. According to 
some, he is morally obliged to divorce; according to others, 
he is legally forced to divorce her . 1 2 Philo seems to be of 
the opinion that if many years have passed in childlessness, 
the husband cannot be forced to divorce his wife. By the 
words, "he may be pardoned," Philo means that there is a 
moral obligation to divorce the woman, but no measures can 
be taken against him if he fails to. Polygamy was legitimate 
among the Jews, but it was not a common practice, and 
neither Philo nor the Rabbis would advise a man whose wife 
is childless to take a second wife. They would prefer divorc­
ing the barren woman to having two women in the same 
house. 

T h e Halakah is, however, stricter in cases where a woman 
has been proved barren in a previous marriage. T h e second 
husband is forced to divorce her, and she loses her ketubdhP 
Some Rabbis even held that sexual relation with such a 
woman is prostitution. 1 4 They apply those laws, however, only 

9 Spec. Leg., Ill, 36. 1 2 Ket. 77a. 
1 0 Yeb. 6, 6. 1 3 Yeb. 65a. 
1 1 Tosefta Yeb. 8, 3. 1 4 Yeb. 61a. 
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to men who have not previously established a family. Those 
who have children from earlier marriages may espouse even 
sterile women. T h e Mishnah that enumerates the women 
to whom the law of the Ordeal of Bitter Water is not applied 
(because their marriage was not sanctioned by the law) in­
cludes one who is barren. R. Eliezer alone held that in case 
of sterility it is not considered a prohibited marriage, for the 
husband may still marry another woman and establish a 
family. 1 5 Philo also makes a distinction between marrying a 
woman who is found sterile after a number of years of 
married life and marrying a woman who is known to be 
barren. Men who marry definitely barren women are ene­
mies of God, for they regard marriage as merely a means 
of gratifying their excessive lust and carnal desires. 

As to the question of what constitutes fulfillment of family 
requirements, there is a difference of opinion in Tannaitic 
literature. According to the Shammaites, a man who fathers 
two male children has met his obligation, 1 6 Concerning the 
Hillelites there are two traditions in the Tosefta: according 
to one, even a single female child was deemed sufficient; 
according to the other, there must be at least one male and 
one female child. 1 7 In either case this school makes no dif­
ference between male and female children. Philo is silent 
on this point. Ritter erroneously states that according to the 
Rabbis a person fulfills the command to "be fruitful" if he 
has one male child; similarly, he sees in Philo's words, "unless, 
indeed, it is a crime that he was without male offspring," an 
indication that Philo has the same view. 1 8 

Philo's strong opposition to marriage as a means of satis­
fying personal desires leads him to discuss the biblical law 
of Lev. xv. 16-18, which required that husband and wife 
should bathe themselves in water after marital relations. He 
interprets the passage thus: 

A n d the law takes such exceeding pains to prevent any irregularity 
taking place with respect to marriage that even in the case o f husband 

1 6 Sot. 4, 1 . 
1 0 Y e b . 6, 7. 
1 7 Tosefta Yeb. 8, 3. 
18 Philo und die Halacha, p . 83, n . 1. 
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and wife w h o come together for legitimate embraces, in strict accord­
ance with the laws of marriage, after they have arisen from their beds 
it does no t a l low them to touch anything (oti irporepov i$ TWOS \f/aveiv) 
before they have had recourse to washing and ablutions, keeping them 
very far f rom adultery and from all accusations referring to adultery. 1 9 

Josephus remarks: 
Even after the regular connect ion o f man and wife, the law enjoins 
that they shall bo th wash themselves, for there is a defilement con­
tracted thereby bo th o f soul and body , as though they had traveled into 
another country. 2 0 

While Josephus and Philo agree that bathing was necessary 
in such a case, there is a fundamental difference between 
them as to the reason for it. According to Josephus, the ablu­
tions were required because the legal marital relation was a 
defilement in itself. Philo thought they were required only 
in order to prevent any accusation of adultery and to keep 
the marriage ties sacred. Josephus' interpretation is entirely 
contrary to the rabbinic view. As far as I know, we do not 
find in the whole field of rabbinic literature an expression 
of the view that legal marital relations should be considered 
a defilement of the body and soul. 2 1 According to the Rabbis, 
bathing was prescribed after intercourse so that men should 
not be with their wives like the cock with the hen. 2 2 This is 
analogous to the reason given by Philo. 

According to Tannaitic literature, before the required 
bathing after marital relations husband and wife were not 
allowed to touch food, but they could touch anything else in 
the household. 2 3 Philo, however, held a stricter view. Ac­
cording to him, they were not allowed to touch anything at 
all. It may be that he erroneously identified the biblical law 
with the Babylonian law. Herodotus says that when a Baby­
lonian has connection with his wife they both sit at the 
burnt offering of incense and at dawn wash themselves, "but 
touch not even a vessel" before they have washed. 2 4 

19 Spec. Leg., Ill, 63. 
20 Cont. Ap., II, 29. 
2 1 See the statement by R. Simeon, Sifra Me?orah 3(15, 16) . 
^Ber . 22a. 
2 3 See Zabim 5, 1. 
2 4 Herodotus, I, 178. 
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It should be noticed that while both Philo and Josephus 
consider bathing itself enough, the Bible definitely states 
that the mere washing with water is not deemed sufficient 
to render a person pure unless the sun had gone down there­
after. In another place, however, in his discussion of the 
purity of the priests, Philo follows the biblical law. He says: 
A n d if any priest d o by any chance touch anything that is unclean, 
o r if he should have impure dreams by night, as is very often the case, 
let h i m during that day touch nothing which has been consecrated; 
but let h im wash himself the ensuing evening, and after that let h i m 
not b e hindered from touching them. 2 5 

By "impure" dreams Philo most likely means a seminal 
emission, which has the same status in the Bible as inter­
course. This shows that Philo considered bathing sufficient 
for an Israelite, the rule to wait until evening being applied 
only to a priest in connection with touching or eating con­
secrated things. T h e origin of this distinction, though not 
found in the Bible, may be traced to Pharisaic teachings 
according to which the necessity to wait until evening was 
prescribed only for a priest in connection with entering the 
Temple and eating of the sacrifices and the terumah. An 
Israelite who has taken a bath becomes ipso facto cleansed 
of his impurity and must participate in the affairs of his 
house and the community. 2 6 T h e Sadducees, however, seem 
to have been of the opinion that the bath became effective 
only at nightfall. 2 7 Thus, the Pharisees held that the red 
heifer which was not offered in the Temple might be sacri­
ficed before nightfall by the High Priest who bathed from his 
impurity. He is called in Tannaitic terminology a DV ^UtD. 
T h e Sadducees strongly objected to this view. In their 
opinion one did not become purified by taking a bath unless 
one waited until sunset, regardless of whether or not the 
sacrifices were offered in the Temple . 2 8 T h e Sadducees appar­
ently applied the phrase "till even" to all alike. No distinc-

25 Spec. Leg., I, 119. 
2 8 Mishnah Zabim 5, 12. 
2 7 Parah 3, 6. 
2 8 See Finkelstein, "The Pharisees," Harvard Theological Review, X X I I 

(1929), 206 ff. See also S. Zeitlin, "Ha-?edukim we-ha-Perushim," Horeb, III 
0937)> PP- 71-73-
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tion was made between an Israelite and a priest. Thus, 
Philo's view that an Israelite performs his duty by bathing, 
whereas the priest must not touch anything consecrated until 
sunset, is in agreement with the Pharisaic interpretation 
of this law. 

Philo not only defines the Jewish conception of marriage 
and the manner in which people should live after marriage, 
but he also discusses the preliminary steps to be taken by a 
man who wishes to marry. He may act on his own initiative, 
but when he claims the hand of the woman he must ask 
the consent of her parents. Philo gives the following advice 
to one seeking marriage with a virgin: 

If indeed you have any legitimate feelings o f love in your soul for 
the maiden g o to her parents, if they are alive, and if they are not , 
g o to her brothers o r to her guardians (emrpdirovs) o r to any other 
persons w h o are in charge o f her (&\\ovs Kvplovs) and revealing to 
them your affection towards her, as a free bo rn man should d o , ask 
her in marriage, and implore them no t to consider you unworthy. For 
n o o n e of those w h o have the guardianship o f the maiden entrusted to 
them cou ld b e so base as to oppose an earnest and deserving entreaty. 2 9 

He does not state definitely whether the consent of the parents 
is always necessary regardless of the woman's age. It is evi­
dent, however, that he is speaking here of a girl not yet fully 
mature. She would not otherwise be under the care of pro­
tectors and guardians. In this passage Philo does not regard 
marriage as a business transaction between the suitor and 
the girl's father, such as is described in the papyri of the fifth 
century: 

I c o m e to your house that you might give me your daughter Miphtahiah 
in marriage. She is my wife and I am her husband f rom this day for 
ever. I have given you as the price o f your daughter Miphtahiah (the 
sum of ) five shekels, royal weight. It has been received by you , and 
your heart is content therewith. 8 0 

Philo demands only the approval of the parents, but he 
leaves the question of the marriage entirely in the hands of 
the suitor and the girl. 

29 Spec. Leg., Ill, 65-71. 
8 0 A. E. Cowley, Aramaic Papyri of the Fifth Century (1923), p . 46, par. 

3-6-
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Although Philo's view that the father has the right to give 
his daughter in marriage is not explicitly mentioned in the 
biblical law, nevertheless, the phrase in Deut. x x n . 16, "My 
daughter have I given unto this man for a wife," would in­
dicate that the father customarily exercised the privilege. 
T h e story of Rebecca and Eleazar shows that the mother 
and brothers also had the right to give a girl in marriage with 
her consent. In Gen. xxiv. 57-60 we read, "And they said, 
we will call the damsel and inquire at her mouth. And they 
asked, 'Wilt thou go with this man?' And she said, 'I will g o / 
And thereupon they sent away Rebecca, their sister." Ac­
cording to Fourth Ezra, it is the mother who takes a wife 
for her son. 3 1 Furthermore, the author of the Book of Jubi­
lees says: "Any man who wishes in Israel to give his daughter 
or his sister to any man who is of the seed of the Gentiles he 
shall surely die," 3 2 which shows that even in post-biblical 
time this custom was still in existence. 

According to the Halakah, the father has the right to give 
his daughter in marriage to anyone of his choice until she 
reaches her majority, which is, according to the Rabbis, the 
age of twelve years and six months. But this right does not 
descend after his death to the brothers or to the mother. By 
special legislation, however, the Rabbis ordained that the 
mother of a girl and her brothers might, with the consent 
of the girl, give her in marriage during her minority. But 
if, on reaching her majority, she refuses to live with her hus­
band, she is automatically released from him. 3 3 Philo does 
not know of the distinction between the right of the father 
to give his daughter in marriage and the right of the brother 
to give his sister in marriage. 

It is probable, however, that the Rabbis did not ordain 
the first part of the law, namely, that the mother and brothers 
could give a minor girl in marriage. It may have been the law 
or the custom in pre-Tannaitic times. But in order to protect 
the orphan girl from unsuitable marriages, the Rabbis insti­
tuted the law which considered such marriages valid only if 

3 1 I V Ezra i x . 47; see also Heinemann, Philons Bildung, pp. 302 ff. 
3 2 Book of Jubilees x x x . 7. 
8 3 Yeb. 13, 1 and 2. 
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the girl consented to live with her husband after she reached 
maturity. If, however, on reaching a mature age, she refused 
to live with her husband, she was automatically released 
from him. This part of the law was a rabbinic reform. 
T h a t the earlier Halakah did not make any distinction be­
tween the right of the father and the right of the mother 
and brothers to give a minor girl in marriage is even indi­
cated in Tannaitic Halakah. T h e followers of Shammai, who 
usually represent a more conservative and stricter Halakah, 
were of the opinion that the refusal of the orphan girl when 
she reaches majority is valid only before marriage proper. 3 4 

This shows that the conservative Shammaites accepted the 
law that the mother and brother can give a minor girl in 
marriage, but refused to accept fully the rabbinic reform 
that the girl can annul the marriage when she reaches 
majority. 

Although we may explain Philo's reference to the consent 
of the father and brothers in terms of biblical and rabbinic 
law, still his statement that the consent of the cVtrpoTrovs is 
necessary can hardly be explained in terms of Jewish law. T h e 
function of the epitropos in Tannaitic literature is merely 
that of a steward who takes care of property and is appointed 
by court for a minor who inherits property. Furthermore, in 
Tannaitic literature it was only the father or the brothers 
and mother, in case the father is dead, who could give a girl 
in marriage. In the Halakah we have no regulations about 
the status of those who take care of an orphan girl. It is 
quite possible, however, that Philo is not discussing here 
the legal rights of the parents over their daughter in case of 
marriage, with its implication that the marriage is invalid 
if the parents refuse to sanction it, but he is merely advising 
the suitor regarding the proper way of claiming the hand of 
a girl. 

While Philo himself follows the older Halakah, by which 
the right of the father to give his daughter in marriage de­
scends to his son, he nevertheless applies Exod. x x n . 15, 16 
to the father only. According to this law, if a man seduced 
a virgin, the father may approve or disapprove of the seducer's 

"Ibid. 
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desire to marry her and may retain possession of the dowry 
which the seducer must pay. In connection with this Philo 
adds: 

But if the damsel b e an orphan and have n o father, then let her b e 
asked by the judges whether she is wil l ing to take this man for her 
husband or not ; and whether she agrees to d o so o r refuses, still let 
her have the dowry that the man w o u l d have agreed to give her whi le 
her father was yet alive. 

This law of Philo is not mentioned in the Bible. Goodenough 
thinks that Philo is speaking here in terms of Greco-Egyptian 
law, according to which the woman had the right to act 
legally for herself. 3 5 Heinemann also thinks that the whole 
passage is based on Greek sources. T h e fact, however, that 
Philo, as shown above, speaks of the marriage of an orphan 
girl as arranged by her brother shows that he does not con­
sider it to be the woman's right to act independently. His 
exception in the case of seduction has its basis in Mishnaic 
law, which states that in case of seduction or rape the orphan 
girl always acts for herself, and the dowry which the seducer 
has to pay belongs to her instead of to her brothers. 3 6 Thus, 
Philo's law is a mere reflection of the Palestinian Halakah. 

If we turn now to the question of divorce for reasons other 
than sterility, we find that, according to biblical law, the 
husband has the right to divorce his wife. In Deut. xxiv. 1, 
we read: "When a man taketh a wife and marrieth her, then 
it cometh to pass if she find no favour in his eyes because 
he hath found some unseemly thing in her that he writeth 
her a bill of divorcement and giveth it in her hand and 
sendeth her out of his house," etc. T h e meaning of the 
biblical phrase, "unseemly thing" was differently interpreted 
by the schools of Shammai and Hillel, as recorded in the 
following Mishnah: 

T h e school o f Shammai says n o man may divorce his wife unless he has 
found in her some unseemly thing, for it is said (Deut. xx iv . 1), "because 
he hath found some unseemly thing in her" f in nny); bu t the school 
o f Hil le l says even if she spoiled his food , because it says "unseemly 
thing" in anything. 8 7 

33 Jewish Courts in Egypt, p . 72. 
3 f l Ket. 4, 1. 8 7 Git. 9, 10. 
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When we examine the Mishnah closely, we see that the 
school of Shammai does not help clarify the meaning of the 
phrase. T h e later rabbinic scholars understood the Sham­
maites to mean that a man could not divorce his wife unless 
witnesses came and testified that she had committed adultery, 
while the Hillelites accepted any threat to the peace of the 
family, such as spoiling the husband's food, as enough ground 
for divorce. 3 8 

Discussing the law of Deut. xxiv. 1, Philo says: 

But if a woman , having been d ivorced f rom her husband under any 
pretense whatever (KCLP rjv av TVXV irp6<t>a<riv) and having married another, 
has again b e c o m e a widow, whether her second husband is alive o r dead, 
still she must no t return to her former husband. 8 9 

Students of Philo believe these words to indicate that a man 
may divorce his wife without any specific cause for "any 
pretense whatever," which is in accordance with the school 
of Hillel. 4 0 

It should be noticed, however, that Philo gives two reasons 
for not allowing a man to remarry his former wife after she 
has been married to another: first, she has violated her former 
marriage ties (Oeaixovs irapa^aaa T O V S apxalovs); second, she has 
chosen new allurements in the place of the old. If we say 
that, according to Philo, a man may divorce his wife for 
any cause whatever, then the question is, why does he hold 
that a divorced woman has violated her former marriage 
ties? 

In another place where Philo speaks of a man's accusing 
his wife of adultery, he says: 

W h e n those men w h o marry virgins in accordance with the law, — and 
w h o yet afterwards preserve n o natural affection for their wives,— if 
they seek to procure a divorce, and no t be ing able to find a pretext 
for a separation (fnjdenlav airaWayijs 7rp6(paaiv avevptcKovres), come forward 
and accuse them, saying that, though they fancied that they had been 
marrying virgins, they found o n the first occasion o f having inter­
course together, that they were n o t virgins; — when, I say, these m e n 

8 8 Git. 90b; see also Jer. Tal. Sot. 16b. 
89 Spec. Leg., I l l , 30. 
4 0 See Ritter, Philo und die Halacha, p . 70, n. 1; L. Blau, Die jiidische 

Ehescheidung (1910-11), I, 40; see, however, the discussion on this subject 
by Heinemann, Philons Bildung, pp. 315 ff.; Moore, Judaism, II, 122 ff. 
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make such charges, let all the elders b e assembled to decide o n such 
cases.*1 

This passage indicates that for a Jew to divorce his wife in 
Alexandria was not a very easy matter, and that the main 
cause for divorce was unchastity. 

It can easily be shown, however, that the attitude of the 
school of Shammai and of Philo has been misunderstood 
by some scholars. First of all, it is not true that according to 
the school of Shammai unchastity was the only cause for 
divorce. T h e Mishnah attributes to this group the view that 
if a man vows not to cohabit sexually with his wife for two 
weeks, he is obliged to divorce her . 4 2 T h e actions of a wife 
which may give her husband the right to divorce her, in the 
opinion of the Shammaites, are stated more fully in a Boraita 
in the Jerusalem Talmud, according to which, if a woman 
goes out on the street with her hair or any part of her body 
uncovered, the husband may divorce her . 4 3 T h e School of 
Shammai thus takes the Hebrew terms erwat dabar in Deut. 
xxiv. 1, translated "some unseemly thing," in their literal 
sense to mean "some uncovered thing." Philo also says that 
if a woman keeps even her hair uncovered, it is a sign 
that she is not modest, and the woman who is suspected of 
adultery must take off her headdress, the symbol of mod­
esty. 4 4 In other words, according to the Shammaites, not only 
actual adultery may be the cause of divorce, but anything that 

4 1 Spec. Leg., I l l , 8o. 
« K e t . 5 , 5 . 
4 3 Jer. Tal. Git. 5od; see also Jer. Tal. Sot. 16b. Halevy (Dorot ha-Rishonim 

I3, 723 ff.) interprets the Mishnah in Git. 1, 10 in the same light as I do. 
Many of his interpretations with reference to the attitude of the Shammaites 
towards divorce are rather too far-fetched, but I agree with him in the main 
point that even according to the Shammaites adultery was not the only cause 
of divorce. 

44 Spec. Leg., I l l , 53 ff. The Mishnah in Ket. 7, 2 also says that if a 
woman appears in public with her head uncovered, the husband has enough 
ground for divorce, and she loses the ketubah. (See also the statement by 
R. Ishmael, Ket. 72a and b.) The biblical term nyns was interpreted in 
Tannaitic literature to mean uncovered. W e have seen that the same inter­
pretation is given by Philo. It is interesting to note that the term fiynB f w m 
appears in Mishnaic literature not only with reference to grounds for 
divorce. It seems that the ancient custom in Israel was to cover the head of 
the woman at the time of the wedding ceremony. The same custom also 
existed among the ancient Assyrians, as may be seen from the Assyrian laws. 



T H E FAMILY 331 

shows immodesty and that indirectly leads to a suspicion 
of adultery. 

Philo undoubtedly holds the same view. When he says that 
the husband may divorce his wife for any true reason what­
ever, he explains in the same passage that the woman has vio­
lated the marriage ties. By the use of the expression, "any 
pretext that he may obtain/' Philo merely emphasizes the 
Shammaite point of view that actual adultery is not the only 
cause for divorce. T h e husband is, however, allowed to 
remarry the woman, since she did not actually commit adul­
tery. This also solves the general question: why, according to 
the Shammaites, is a divorced woman who has not married 
anyone else allowed to remarry her former husband, since 
this same group is supposed to regard unchastity as the only 
cause of divorce? T h e answer is that such an attitude was 
never taken by the Shammaites. 

In accordance with our interpretation, we may say that 
it is a common mistake to identify the attitude of Jesus 
toward divorce with that of the Shammaites. Matt. x ix . 4-9 
relates that certain Pharisees asked Jesus whether it was right 
for a man to divorce his wife for whatever cause and Jesus 
answered: 
Have ye not read that he who made them from the beginning made 
them male and female, and said, For this cause shall a man leave his 
father and mother, and shall cleave to his wife; and the two shall be one 
flesh. What therefore God hath joined together, let not man put 
asunder. They say unto him, why then did Moses command to give 
a bill of divorcement, and put her away? He saith unto them, Moses 
for your hardness of heart suffered you to put away your wives: but 
from the beginning it hath not been so. And I say unto you, who­
soever shall put away his wife, except for fornication, and shall marry 
another committeth adultery, and he that marrieth her when she is put 
away committeth adultery. 

Note the two aspects — that only fornication justifies divorce 
and that, a divorce on other grounds being invalid, remarriage 
becomes adultery. Both are contrary to the Jewish laws of 
divorce even as interpreted by the Shammaites. Jesus, there­
fore, ignored entirely the passage of Deut. xxiv. 1 and based 
his reply upon the narrative of Gen. 1. 27, together with 11. 24, 
for if even Deut. xxiv. 1 should be interpreted according to 
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the Shammaites, this biblical passage is contrary to the view 
held by Jesus. 

2. PROHIBITED DEGREES OF MARRIAGE 

In Deut. vn. 3-4 Israelites are forbidden to form marriage 
alliances with any members of the seven nations who have 
occupied Palestine in the pre-Israelitic period. Commenting 
upon this law Philo says: 

But also, he [Moses ] says, d o no t enter into the partnership o f marriage 
with a member of a foreign nation, lest some day conquered b y the 
forces of oppos ing customs you surrender and stray unawares f rom the 
path that leads to piety and turn aside into a pathless wi ld . A n d though 
perhaps you yourself wil l ho ld your g round steadied f rom your earliest 
years by the admirable instructions instilled in to you by your parents, 
with the holy laws always as their key-note, there is much to b e feared 
for your sons and daughters. It may well be that they, enticed by spuri­
ous customs which they prefer to the genuine (deXeaaOivres P66OIS irpb 
yvrjalwp Meat), are likely to unlearn the h o n o u r due to the o n e G o d , and 
that is the first and the last stage of supreme misery. 4 5 

According to this, the restriction extends to all other people 
who do not subscribe to the Jewish religion. It has no basis 
in the Bible, but R . Simeon ben Yohai insists upon it for 
a reason similar to Philo's — that the Jews would learn foreign 
customs and worship idols if they married other non-Jews 
besides those of the seven nations. 4 6 T h e general opinion of 
the Tannaitic authorities is that intermarriage with Gentiles 
is not biblically prohibited. It is possible, however, that this 
Mishnaic interpretation belongs to a later Halakah. T h e 
Book of Jubilees, which may represent earlier Tannaitic 
Halakah, says: "Moses commanded the children of Israel 
and exhorted them not to give their daughters to the Gen­
tiles." 4 7 This author does not make any distinction between 
the seven nations and Gentiles in general. T h e Mishnah also 
states that the zealous slay a man who cohabits with a Gentile 
woman. 4 8 By "zealous" it probably means the men who still 

45 Spec. Leg., I l l , 29; see also a parallel passage in Ant., 7, 7. 5. 
4 6 ' A . Zar. 36b; see Ritter, Philo und die Halacha, p . 71. 
" B o o k of Jubilees xxx. 11 . 
4 8 Sanh. 9, 6. 
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hold the stricter and older Halakah. T h e Mishnah itself re­
fers indirectly to a disagreement among scholars as to whether 
intermarriages with Gentiles are prohibited, by saying: "Who­
ever translates 'Thou shalt not give thy seed to Molech' as 
'Thou shalt not give of thy seed to co-habit with a Gentile 
woman/ bid him to be silent." 4 9 T h e Book of Jubilees, 
however, translates Lev. xvm. 21 in this manner. 5 0 All this 
shows that though the Bible speaks only of the seven nations, 
the law of Deut. vn. 1-4 was applied in the early Tannaitic 
period to all nations, as it is by Philo. 

It must be stated, however, that the disagreement in Tan­
naitic literature as to whether or not intermarriage between 
the Jews and Gentiles is biblically prohibited has nothing to 
do with the problem of the validity of such marriages. Even 
if we assume that intermarriages are not biblically forbidden 
and that one could not be punished for making such an 
alliance, it is the unanimous opinion of the Tannaitic Hala­
kah that if an Israelite marries a Gentile woman or a slave 
girl the marriage is not valid. 5 1 In the Talmud various bibli­
cal passages are cited to prove that such a union is invalid and 
that the children are not considered Jews 5 2 and do not in­
herit their father's possessions.53 Their status is even inferior 
to that of bastards. There is no doubt, however, that this Mish-
naic law can be traced back to the days of Ezra, who com­
manded the Jews upon their return to Palestine to forsake 
their pagan wives "and such that are born of them." 5 4 T h e 
Jerusalem Talmud explicitly states that the Tannaitic Hala­
kah which so regards offspring of mixed marriages was an 
innovation made by Ezra . 5 5 

Philo was aware of this view. He called the children born 
of intermarriages between a Jew and an Egyptian woman or 
between a Jew and a slave girl vo'0oi, 5 6 a term in Greek law 

4 9 Meg. 4, 9. 
8 0 Book of Jubilees xxx. 10; see Charles's note on this passage. 
n £ i d . 1 1 . 12. 
6 2 See £ id . 68b; Yeb. 17a, 22b, 460; Tem. 29b. 
^ Y e b . 2, 4. "Ezra x. 3. 
6 5 Kid. 640!; see my "Religious Background of Paul," Journal of Biblical 

Literature, LIV (1935), 48 ff. 
66 Leg. Alleg., II, 94; Virt., 224; Vita M., II, 193. 
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57 Philons Bildung, pp . 313-14. 
6 8 Yeb. 8, 9. 
5 9 In Philo we have no definite statement regarding the status of a bastard 

in relation to his father's family. The verse in Deut. XXIII. 3, " A bastard shall 
not enter into the assembly of the Lord," the Rabbis interpreted as a pro­
hibition against marriage between bastards and legitimate children. T h e 
general opinion seems to have been that a bastard is counted as a member 
of his father's family. Thus the Mishnah Yeb. 2, 5, says, "If a man has any 
kind of son such a son renders the wife of his father from levirate marriage. 
He is culpable if he strikes or curses his father and he has the status as his 
son in every respect unless he was the son of a bondwoman or pagan woman." 
The Talmud interprets the phrase Dlp» 'JOB p to refer to a bastard with 
rights of inheritance (Yeb. 22b; see also Sifre Deut. 215; Kid. 68a). In 
Decal., 130, Philo states that children born of adultery are the most miserable 
creatures, for they belong neither to the family of the adulterer nor to the 
family of the adulteress (firjderipw yivet -Kpoavepx\Qr\vai dvvdfievoi, fiTjre T<£ TOV 

yritiaPTos ii-qre r$ rod fioixov). If he means that the bastard does not even 
share in the inheritance of his father, then his point of view is contrary 
to that of the Halakah. It may be, however, that during his time even in 
Palestine a bastard did not share in the inheritance. The Tosefta Yeb. 3, 3 
relates that R . Eliezer was asked whether a bastard has the duty to perform 
the haliza ceremony in case his brother died childless. R. Eliezer answered 
that he is not certain whether a bastard has the right of inheritance (ITttO 
an Is? lf l»). The Tosefta says that R. Eliezer was also of the opinion 
that a bastard inherits, but he had no tradition from his masters to this 
effect. It may also be that the law in the first century C.E. was different. In 
Ben Sira the term mamzer is understood in the same light as in Tannaitic 
literature and is also called a KXrjpovofios. In 23, 22 it says: yvprj KaTaXiirovffa 
rbv avSpa Kal TrapiffTwaa KXypovofiov e£ dXXorpiov . . . avrrj els iKKXrjaiav et-axOyo'e-

rai Kal iirl rd reKpa avrys eirio-Koiry earai. This passage shows that Ben Sira 
understood Deut. xxiii. 3 to apply to a child born through the union with 
another man's wife and that such a child has the right to his father's 
inheritance. 

to designate children born either of foreign women or slave 
girls. As Heinemann points out, we have no equivalent for 
this term in rabbinic literature. 5 7 T h e biblical term mamzer 
was interpreted in Tannaitic literature to refer to a child 
born of illicit relations with a married woman or of incestuous 
alliances. 5 8 T h e fact, however, that Philo applies the term 
v60o<s only to a child born of a slave girl or a Gentile woman, 
and not to the child of a concubine or any illegitimate rela­
tion, is very significant. T h e voOos in Greek law, unlike the 
mamzer in Jewish law, 5 9 had neither claim of inheritance nor 
anything in common with the children born of legitimate 
marriage. T h e status of children born of Gentile women or 
slave girls, according to the Palestinian Halakah, was equiva-
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lent to the VOOOL in Greek law. 6 0 Thus, when Philo uses the 
term voOos, and not the biblical term mamzer of Deut. xx in . 
3, for such children, he seems to have used accurately a Greek 
term for Jewish law. It is because children born of mixed 
marriage are called by Philo voOoi that he uses the expressions 
vd0ois c0£<n and irpb yvnviw in the passage quoted, in which he 
explains why intermarriages are prohibited. Indirectly he 
wishes to convey the idea that children of intermarriage are 
"illegitimate." 

Philo's discussion of the type of woman a priest may not 
marry also reflects some Tannaitic principles. In Lev. xx i . 
7 three types are forbidden: a harlot, a profaned woman, 
and a divorced woman. T h e Bible, however, does not explain 
what it means by a "profaned woman" or in what respect 
she differs from a harlot. In Tannaitic literature the Hebrew 

^Heinemann, Philons Bildung, p . 314. In the Testament of Levi we find 
a criticism against intermarriages between Jews and Gentiles. The passage 
reads: "and the daughters of the Gentiles shall ye take to wife purifying them 
with an unlawful purification" (KaOapl^ovres auras KaOapi<Tfi$ irapav6fi<a). This 
passage has caused much comment among students. Professor Finkelstein 
says that the passage may refer to the right of purification, presumably bap­
tism for Gentile women converted into Judaism, while Professor Zeitlin says 
that icadapl$ovres refers to the purification after menses (see Journal of 
Biblical Literature, 1932, p . 231, n. 16; 1933, pp. 78-79, 203-11). My own 
impression is that this passage has been misunderstood. A parallel passage 
is found in the Pauline Epistles which I discussed in my article, "The 
Religious Background of Paul," Journal of Biblical Literature, LIV, 48 ff. 
In I Gor. VII. 12-14 Paul says that if a Christian is married to a pagan 
woman and she is contented to dwell with him, he is not allowed to leave 
her, because the unbelieving wife is sanctified in her husband (iiylaarat ^ 
yvpij ii Hiriaros kv r$ dvdpC). The main principle of Paul's argument is that 
the pagan woman became purified or sanctified by the virtue of her be­
lieving husband. In other words, the sanctity and purification of the hus­
band extends to the wife. By marriage the husband purified the unbelieving 
wife. Paul applied this principle only in case such a union came into existence 
through the conversion of one partner, but his argument must have been 
the main defense of those who favored mixed marriages. T h e Testament of 
Levi bitterly disapproves of this principle: "The daughters of the Gentiles 
shall ye take to wife purifying them with an unlawful purification; and 
your union shall be like unto Sodom and Gomorrah." Dr. Finkelstein himself 
makes reference to the fact that the L X X translates the Hebrew phrase in 
Job 1. 5, DniK BHpn, "and he sanctified them," into kKaddpi^ev avrovs, "and he 
purified them," which shows that d y i d f a and Kadapi^w are used as synonyms. 
Paul also uses the term dtcdSapros as the negative in the passage quoted above. 
Hence the passage in the Testament of Levi has to do neither with baptism 
nor with purification after the menses nor with betrothals. 
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term n^n is interpreted to mean, not a woman accused of 
misbehavior or bad conduct in general, but one born of 
parents who violated the marriage laws of the priesthood. 6 1 

If, for instance, a priest has married a divorced woman, the 
child of this union is called a nWn and no priest is allowed 
to marry her. She was born of parents who profaned the 
priesthood. O n the same grounds the Mishnah says that 
before marrying another priest's daughter every priest must 
investigate four generations of her family to be certain that 
none violated the laws of marriage prescribed for his kind. 
If he marries an Israelite's daughter he must investigate five 
generations on her side. 6 2 Th i s Tannai t ic view seems to be 
reflected also in Philo's words when he says: 
But since the priest is a man well before he is a priest, and must and 
should feel the instinct for mating, Moses arranged for h im a marriage 
with a pure virgin and o n e w h o is bo rn o f pure parents and grand­
fathers and ancestors, highly distinguished for the excellence o f their 
conduc t and l ineage. 6 3 

It is evident that Philo, like the Rabbis, interprets the term 
nWn to mean "profaned by birth." He actually expresses the 
Mishnaic law that the priest must be certain of her ancestry 
at least four generations back. 

T h e Hebrew term zonah (harlot), as in the Tannait ic 
Halakah, was interpreted by many scholars in different ways. 
R. Eliezer says that if an unmarried woman had intercourse 
with a man but once she is classified as a prostitute and is 
forbidden to marry a priest, while R. Ak iba says that a zonah 
is one who lives a promiscuous life, that is, a prostitute in 
its full sense. T h e majority are, however, of the opinion 
that the term is applied to a proselyte or to an emancipated 
slave, or to a Jewess who had intercourse within one of the 
prohibited degrees of marriage. 6 4 Other Tanna im interpret 
the term differently. Philo uses for the Hebrew term zonah, 
Tropvn,65 an indication that he agrees with Rabbi Akiba . 

In the same passage Philo says that the law forbids a priest 
6 1 Sifra Emor (Lev. x x i . 7). 
6 2 Kid. 4, 3. I follow the interpretation given by Tosafot on this Mishnah 

in Kid. 46a; see also Rashi on this point. 
^Spec. Leg., I, 1 0 1 . 
6 4 Sifra Emor ( x x i . 4); Talmud Yeb. 61a. 0 5 Spec. Leg., I, 102. 
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to marry a harlot but permits an Israelite to do so, provided 
she repents of her former actions. Josephus, however, claims 
that the prohibition applies to an Israelite as well. Nor can 
he marry a slave. 6 6 Josephus seems to link the biblical pro­
hibition against the harlot as a priest's bride with the idea 
of an innkeeper, which may mean a woman suspected of 
harlotry. 6 7 T h e Scripture does not forbid a freeman's marry­
ing a female slave or a harlot. It should be noticed, however, 
that the translator of Targum Onkelos seems to be familiar 
with the same tradition. T h e law of Deut. x x m . 18, "There 
shall be no prostitute of the daughters of Israel, neither shall 
there be a Sodomite of the sons of Israel," was understood 
in the Targum as a prohibition against a freeman's or a free-
woman's marrying a slave. According to Targum, the com­
mand, "there shall not be any prostitute," is also a prohibition 
against marrying one. It includes, as well, denial of the right 
to marry a slave, for prostitution must have been common 
among this class. 6 8 

Josephus explains as the reason for prohibiting an Israelite 
to marry a slave the fact that God will not receive the marriage 
sacrifices of one who has prostituted her body. This also 
shows that Josephus bases his view on Deut. x x m . 18, explain­
ing it on the words of verse 19, "Thou shalt not bring the 
hire of a harlot into the house of God." In this interpreta­
tion he disagrees with Tannaitic literature, according to 
which "the hire of a harlot" means that the money she re­
ceives for prostitution cannot be offered as a sacrifice to 
God. 6 9 Josephus regards the sacrifices of a harlot as inaccept-
able even if the money did not come through prostitution. 

Philo cites Deut. x x m . 19 as an explanation of the prohibi­
tion against a priest's marrying a harlot who repents of her 
past sins, but he interprets the passage differently. He says 
in the passage following that previously quoted: 

O n which account it is wisely said in another passage that one may no t 
br ing the hire o f a harlot in to the T e m p l e . A n d yet the money is no t 

"Ant., 3, 12, 2. 0 7 Ant . , 4, 8, 23. 
6 8 See Pes. 112b; Git. 13b; Spec. Leg., I l l , 68. See also P. Churgin, Targum 

Jonathan to the Prophets (1927), p . 17. 
0 9 Mishnah Tem. 6, 2; Sifre on Deut. 127 (xxm. 19) . 
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in itself liable to any reproach, except by reason of the woman who 
received it and the action for which it was given to her. How then 
could one possibly admit those women to consort with the priests whose 
very money is looked on as profane and base, even though in regard 
to its material and stamp it may be good and lawful money? 

Philo here follows strictly the Tannaitic Halakah, which 
permits the acceptance of sacrifices from a harlot, but pro­
hibits her from bringing as sacrifices the money gained 
through prostitution. 

Although, according to Philo, an Israelite may marry a 
harlot if she changes her way of life, her children he regards 
as bastards. T h e law of Deut. xxin . 3 states that "a bastard 
(mamzer) shall not enter into the assembly of the Lord," 
but the Bible does not say which children are considered 
under the epithet. In the Mishnah the problem is discussed 
in full: 

W h o is accounted a bastard? The offspring from any union of a near 
kin which is forbidden in the negative commandments. So R. Akiba, 
Simeon of Teman says: The offspring of any union for which the 
partakers are liable to extirpation at the hands of heaven, and the law 
is according to his words. R. Joshua says: The offspring of any union 
for which the partakers are liable to death at the hands of court. 
R. Simeon b. Azzai said: I found a family register in Jerusalem and 
it was written, such a one is a bastard through a union with a married 
woman. 7 0 

T h e Mishnah as a whole shows how uncertain the Rabbis 
themselves were on this point. Questions of illegitimacy must 
have been raised in the pre-Mishnaic period, yet we find no 
standard law about it. T h e unanimous opinion of the Mish­
nah is, however, that a bastard is a child born of the union 
with a woman married to another man or of the union with 
a woman prohibited to the man because of kinship. A differ­
ent view is taken by Philo. T h e term mamzer he understands 
to apply to a child born of a wopi^s. 7 1 According to him, any 
child born of a prostitute out of wedlock is a bastard, but not 
if one marries her after she has reformed. 

It seems, however, that the statement expressed in the 

7 0 Yeb. 4, 13; see also Sifre Deut. 248 ( x x i x . 3 ) . 
71 Spec. Leg., I, 324; see Heinemann, Philons Bildung, p . 175. 
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Mishnah and the view held by Philo belong to two different 
traditions. When he interprets the term mamzer to mean 
a child born of a Tropv-q* he follows the law of Alexandrian 
Jewry, which, from evidence in rabbinic literature, we know 
to have been stricter about this matter than the Palestinian 
Jews were. T h e Jerusalem Talmud states that R. Tanhum 
b. Papa sent an inquiry to R . Jose about two affairs which 
took place in Alexandria; one dealt with an unmarried 
woman (^JM "intf) and the other with a married woman 
(WK nt^frD). T h e nature of the problem is not specified 
exactly, but R. Jose's response clearly indicates that the 
Alexandrian Jews considered a bastard a child born through 
a union with an unmarried woman or with a harlot. R . Tan-
hum's question in his letter to R . Jose was whether the Hala­
kah held by the Alexandrian Jews was correct. With reference 
to a child born of a married woman, R . Jose answered, "let 
not a bastard enter the assembly of God." With reference to 
a child born of an unmarried woman he answered: "You in­
vent laws from your heart." 7 2 As the Talmud relates after­
ward, R. Jose's answer was that the children born of unmarried 
women are not considered bastards. 

Although the response belongs to a much later period 
than that of Philo, it shows that the Alexandrian Jews ad­
hered to the tradition referred to by him, namely, that the 
children born of harlots were considered bastards. Thus, 
the Alexandrian Halakah was stricter than the Palestinian. 
Whether the view held by the Alexandrian Jews was an older 
Halakah is something which cannot be ascertained, since 
we are still in the dark about the interpretation of mamzer 
in the pre-Mishnaic period. 

Philo also devoted much space to explaining the biblically 
prohibited degree of kinship in marriage. In Lev. XVIII. 18 we 
read: "And thou shalt not take a woman to her sister to be a 
rival to her, to uncover her nakedness, besides the other, in 
her life time." In connection with this law Philo says: 
"Again, he does not permit the same man to marry two 
sisters, either at the same time or at different times" {ovr lv 
TW avTa>, ovr lv hia<f>ipovGi x p o v o i s ) . 7 3 

7 2 Jer. Tal. Kid. 64d. 7 3 Spec. Leg., Ill, 27. 
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T h e Bible merely forbids a man to marry his wife's sister, 
but Philo's statement that the law does not allow a man to 
marry two sisters, whether at the same time or at different 
times, has no parallel there. It should be noticed, however, 
that the question of legality, if a person marries two sisters 
at the same time, was brought up before the Palestinian sages 
during the lifetime of Philo. It was raised when the Sabbati­
cal year was still in existence. T h e Mishnah reads as follows: 

If a person betrothes two sisters at the same time, the betrothal is 
void for each of them. It happened once that a man was gathering 
figs in a basket for five women, two of whom were sisters. The figs 
indeed belonged to the women, but they were the fruit of the Sab­
batical year. The man said, All of you shall be betrothed unto me with 
this. One of the females went and accepted for all the others. T h e 
sages decided that the betrothal was void, as far as regarded the sisters.7* 

T h e mere fact that the Mishnah found it important to relate 
the whole story and that the decision of the sages caused 
much discussion among later Tannaitic scholars shows that 
the decision was considered of great significance. On the 
same ground we may say that Philo himself, when he states 
that Moses did not permit the same man to marry two sisters 
either at the same time or at different times, has in mind not 
the biblical law but the contemporary Tannaitic Halakah. 

In connection with this law, Philo agrees in another point 
with the Tannaitic Halakah. T h e Zadokites, who used the 
interpretative rule of analogy, forbade a man to marry his 
niece, as a woman was forbidden to marry her uncle. On 
the same ground they also forbade a man, after his wife's 
death, to marry her sister, as he was not allowed to marry 
his brother's wife after his brother's death. They therefore 
interpreted Lev. xvni. 18, "Thou shalt not take a wife to 
her sister . . . in her life time," not as a command against 
marrying a wife's sister while the wife is alive, since a man 
is not allowed to marry his wife's sister even after his wife's 
death, but as a command against polygamy in general. 7 5 

T h e Pharisees, however, understood the passage as a pro­
hibition against marrying two sisters as long as one of them 

7 4 Kid. 2, 7. 
7 5 See Ginzberg, Eine unbekannte jiidische Sekte, p. 31. 
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is still alive, even though he has divorced the other. 7 6 Philo 
understands this law in the same way. He says: 
Even if he has put away the o n e w h o m he previously married: for 
while she is living, whether she b e co-habiting with h i m o r whether 
she b e put away, o r if she be l iving as a widow, o r if she b e married to 
another man, still he does no t consider it ho ly for her sister to enter 
u p o n the posi t ion of her w h o has been unfortunate. 7 7 

3. MARRIAGE CONTRACTS AND FORMS OF MARRIAGE 

In Deut. x x n . 23-24 we read: 
If there b e a damsel that is a virgin betrothed un to a man, and a man 
find her in the city, and lie with her; then ye shall br ing them bo th u n t o 
the gates of that city, and ye shall stone them with stones that they die , 
the damsel because she cried not, be ing in the city; and the man, be­
cause he hath humbled his neighbor 's wife; so thou shalt cut away 
the evil from the midst o f thee. 

This passage shows that a betrothal in biblical times was a 
more solemn institution than an engagement in modern 
times. 7 8 From the time of the betrothal the girl became in 
every respect the legal wife of her husband. If she committed 
adultery she was punished by death, just as a married woman 
would be, though the manner of execution differed slightly. 

In discussing this biblical law Philo says: 

Some peop l e regard the crime o f viroydp.iov as be ing midway between 
deflowering a virgin (<p$opas) and adultery, when in the case o f couples 
w h o have formally executed covenants (6fio\oytai) bu t have n o t yet 
comple ted the marriages ( i n ) ™ T&V ydpuav einreXeffeivTwv) some other 
man, by craft o r violence, comes in to relations [with the w o m a n ] . But 
in my judgment this is a fo rm of adultery. Fo r when there is a pub l i c 
record made (iyypd<p€Tai) in the name o f the man and woman (dpdpbs 
Svofia Kal yvpatKds) as well as o f the other matters which relate to unions 
(iirl <FVP68OIS), the covenants (bfioXoylai) have the force o f marriages (ydfiots 
tffodwafiovatv). Wherefore the law orders bo th to be stoned if with o n e 
and the same m i n d they agreed to commi t the crime. 7 9 

Let us analyze this passage: Philo here refers to "some people" 
with whom he disagrees, some who consider unfaithfulness 

7 8 Yeb. 8b. 
'"Spec. Leg., Ill, 27. 
7 8 See S. R . Driver, International Critical Commentary on Deuteronomy 

<i895) ,p . 257. 
79 Spec. Leg., Ill, 72-74. 
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of a betrothed woman not equal to adultery, but an offense 
somewhere between it and seduction. Whether these people 
were Palestinian lawyers or Greek lawyers is not mentioned 
in the text. He also gives a thorough description of the legal 
procedure of the betrothal: first, a written agreement between 
the two parties; second, the registration of the name of the 
man and woman; third, an enumeration of all the other 
things which are related to their union. 

T h e Bible says only that by the betrothal she becomes 
"his neighbor's wife," 8 0 but it gives no specific description 
of the ceremony itself. T h e only reference to a written con­
tract made in the Pentateuch is to the bill of divorcement. 
In the Talmud, however, a whole tractate is dedicated to the 
legal procedure of the betrothal. T h e Mishnah says: "A 
woman is acquired by three means, by money, by writ, and 
by intercourse." 8 1 T h e rabbinic scholars understood this 
Mishnah to be by money, or by writ, or by intercourse, while 
the Karaites had a tradition that all three elements together 
constitute marriage. 8 2 

Heinemann claims that the description of the betrothal 
in Philo is not Jewish in principle, and he compares the 
passage in Philo with the Greek betrothal contract. Goode­
nough, who endeavors to explain Philo's law in Greco-
Roman terms, does not doubt that Philo's description of 
the marriage agreement is based on Greco-Egyptian law, of 
which we have knowledge through papyri material. Accord­
ing to it, there were two kinds of marriage agreements. One 
was made under the covenant of marriage 6fio\oyia ydpov or 
vvyypaQr) 6fxo\oyla^, by which the intention of marriage was 

8 0 Deut. xxiv. l. 
8 1 Kid. l, l . 
8 2 Gan 'Eden: Nashim 6; see also L. M. Epstein, Jewish Marriage Contract 

(1927), p . 11 . I disagree, however, with his theory that even according to 
the Mishnah the three elements together constitute marriage, and that the 
rabbinic interpretation either by money, a writ or intercourse is a later 
Halakah. T h e terms n « m i lUffl s p a n should be translated in the same 
manner as tynn DD'Oll IDJa, which means either by a bill of divorce or by the 
death of the husband. It is true that in the book of Tobi t the three elements 
together seem to constitute marriage (Tobit VII. 13-15, vm. 1), but bearing 
in mind the fact that Tobias, the son of Tobit , married Sara in order to 
fulfill the obligation of agnate marriage, we see that the ceremony was a 
combination of the betrothal and nuptials. 
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declared, the sum of the dowry was set upon, and completion 
of marriage was guaranteed. After this ofwXoyia, the couple 
lived together (owciwu) . T h e woman was not considered, 
however, a until the full marriage was completed. 
Only after consummation could she sue for desertion, nor 
did she have any right of inheritance if he died. T h e children 
of such marriages did not enjoy all the benefits of legitimate 
offspring. Goodenough thinks that the description given by 
Philo is equivalent to the description of the bfioXoyia found 
in the papyri. Thus, the nvcs , who treated unchastity at the 
time of the preliminary marriage a less serious crime than 
adultery, were Greek lawyers. 8 3 

Professor Goodenough's view that the b^okoyia of Philo is 
not the Jewish betrothal, but is the equivalent of the Greco-
Egyptian preliminary marriage, and that marital relations 
started then is certainly not beyond question. Philo uses 
the same term in another place and still speaks of the woman 
as a virgin. 8 4 He says that the High Priest is not allowed to 
marry a woman whose betrothed died before the nuptials, 
though she is still a virgin. This would indicate that the 
marital relations in Alexandria did not start before the 
nuptials. In this passage Philo speaks of a woman betrothed 

6fjLo\oyi«>v. Furthermore, he applies the law of a man 
who charged his wife with unchastity, 8 5 after marriage proper, 
"when they first came together," 8 6 an indication that marital 
relations started after the nuptials. T h e term vvvelvai of the 
papyri certainly is not equivalent to wvobois, used by Philo. 
T h e term 6[xo\oyla for betrothals is also found in Josephus, 8 7 

and there is nothing strange in its use by Philo to mean a 
betrothed woman. 8 8 Moreover, it is hardly believable that 

8 3 Jewish Courts in Egypt, pp. 93 ff. Professor Goodenough's references 
and discussion of the various kinds of marriage contracts in Greco-Egyptian 
law are very significant, and though I may disagree with his interpretation 
of the passage in Philo, nevertheless I believe that no one interested in the 
field can ignore such important new sources as those to which he makes 
reference. 

8 4 Spec. Leg., I, 107-08. 
8 5 Deut. XXII. 13-14. 
8 6 Spec. Leg., I l l , 80. 
87 Ant., 19, 9, 1: Ka0<ofio\6yr)VTO d' virb rov irarpbs trpbs y&fiov. 
8 8 After I wrote this chapter I found that A. Gulak ("Shetar Erusin we-
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Debarim ha-Niknim be-Amirah," Tarbiz, 1931-32, III, 361-76) criticizes 
Dr. Goodenough's theory on the same grounds as I do. He also claims 
that the term dpoXoyla was used not only for marriage contracts but for 
general deeds. dfioXoyia is likewise found in rabbinic literature ( n o t ? 
J U I ^ D I K ) . The term KadwfioXoyrifievy for one betrothed is found in Plutarch, 
Pompeius 47: '\ov\Lav . . . KatirtWi KadufioXoyrjfievrjv. See also many other 
interesting references which Gulak brings to our attention. 

8 9 Tosefta Ket. 4, 9. 

he would have approved of a marriage agreement which per­
mitted marital relations that did not give the woman the full 
status of a married woman. Such a marriage contract is en­
tirely foreign to Jewish jurisprudence and ethics. W e shall 
therefore endeavor to explain the passage in Philo by com­
paring it with betrothal contracts found in Tannaitic litera­
ture. 

T h e nature of the written marriage covenant prevalent in 
Egypt during the time of Philo differed from that in Pales­
tine. T h e betrothal in Palestine represented legal marriage 
even though it was not consummated before the nuptials. 
By betrothal or erusin the bride became in every respect 
the wife of her husband. In Alexandria, however, the be­
trothal in itself was not a full marriage contract. T h e Tosefta 
states that it was a common custom in Egypt that women 
who had been betrothed to men were afterwards captured 
and married by other men. T h e sages of Palestine considered 
the children of such unions bastards, for the women were 
already legally married by the betrothal. Hillel the Elder, 
however, says that since the Alexandrian Jews inserted in 
the ketubah of the betrothal the clause, "when thou comest 
into my house thou shalt be my wife," the marriage did not 
become legal until after the nuptials. Consequently, if the 
woman in question became the wife of another man, she 
did not commit adultery, and the children of such a union 
were not bastards. 8 9 

This conclusively shows that the Palestinian scholars con­
temporary with Philo disagreed about the application of 
Deut. x x n . 24 to the betrothal contracts of Alexandria. It 
must, therefore, be to these men that Philo refers when he 
says, "Some people think that living with a betrothed woman 
is an offense somewhere between deflowering a virgin and 

file://'/ov/Lav
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adultery." He does not have in mind the biblical betrothal, 
but the betrothal of Alexandria, to which some Palestinian 
scholars deny legal value. Philo, however, argues that a 
written agreement made by two parties relating to their 
union has the force of marriage, and if a person captures 
such a woman and has a sexual connection with her, he 
really commits adultery. 

T h e Greek phrase avvoSois used in Philo and the term 
in the papyri represent two different laws. When he says that 
all things concerning the union of man and woman are men­
tioned in the betrothal contract, Philo does not mean that the 
woman actually becomes the man's wife with whom he may 
live. His statement corresponds to that of the Tosefta which 
declares that in the Alexandrian marriage contract were in­
serted the words, "when thou comest into my house thou shalt 
be my wife." T h e term oweivat, "they come together," means 
that at the time of the betrothal they are treated like husband 
and wife. 9 0 

That betrothed couples in the Jewish communities in Egypt 
abstained from marital relations before the nuptials is also 
reflected by a story in the Talmud. An Egyptian Jewish 
bride and bridegroom were captured, but they did not live 
together, because the ketubah of the nuptials was not made 
out . 9 1 It should be noticed, however, that in Palestine in the 
Mishnaic and pre-Mishnaic period the bride and bridegroom 
lived as husband and wife after the betrothal. T h e Mishnah 
says: "Women shall not be betrothed nor married (again) till 
after three months . . . whether they were divorced or 
widowed, married or only betrothed." 9 2 T h e reason for 
the delay is that in case offspring ensues it may be definitely 
known whether the child belongs to her first or her second 
husband. Evidently the marital relation began at the be­
trothal. R. Judah says: "Women who have already been 

0 0 As to the question whether the Shetar Kiddushin was originally identical 
with the ketubah, this passage indicates that originally they were one. This 
is not the place, however, to go into a discussion of the ketubah as possibly 
the oldest form of marriage contract, a subject upon which a great deal 
has been written. 

u l G i t . 57a. 
8 2 Yeb. 4, 5. 
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married may be betrothed immediately, and the betrothed 
ones married, except in Judah, for there the intercourse of 
the bridegroom with his betrothed is less restricted." 9 3 T h e 
Tosefta tells us that in Judah marital relations preceded 
the nuptials, while in Galilee they followed marriage proper. 9 4 

T h e questions, however, may be raised: Why did the 
Jewish communities in Egypt insert the clause "when thou 
comest into my house thou shalt be my wife according to 
the law of Moses and Israel," and why were marital relations 
immediately after the betrothal forbidden there, while in 
Judah they were permitted? Furthermore, it may be asked, 
why were the Jews in Galilee more strict in such matters 
than those in Judah? When we examine the rabbinical 
literature closely, however, we find a historical explanation 
for these differences. 

T h e Jerusalem Talmud says: 

In the former days they [ the Genti les] decreed religious persecution in 
Judah and they raped the daughters o f Israel. T h e y decreed that the 
local ruler should c o m e u p o n her first [that is, u p o n the newly married 
w o m a n ] . T h e y [the sages] therefore ordained that the husband should 
have marital relations with the betrothed while she was still at her 
father's house [before the nupt ia ls ] . 8 6 

This form of persecution may belong to the pre-Maccabean 
period and most likely to the period of Antiochus IV (Epiph-
anes). It was then that the custom arose in Judah to begin 
marital relations at the time of the betrothal. T h e Mishnah 
which says "A woman is acquired by three means— by 
money, by writ, and by intercourse" belongs also to this 
period. In Judah, even after the persecution ceased, the 
betrothal continued to be regarded for a long time as a 
fully constituted marriage. In Galilee, where the population 
changed after the Maccabean period, the law that marital 
relations began at the betrothal was not accepted. 

Tannaitic tradition that in Galilee marital relations did 
9 3 Ibid. 
9 4 Tosefta Ket. 1, 4. 
9 5 Jer. Tal. Ket. 25c. The passage quoted is given as an explanation of 

the Mishnah Ket. 1, 5, which says that marital relations in Judah started 
before the nuptials. This passage is usually understood to apply to the 
time of the Hadrian persecution in Palestine, an assumption open to doubt. 
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not begin before the nuptials is also reflected in the Gospels. 
In Matt. 1. 18 we read: "Now the birth of Jesus Christ was 
on this wise: When his mother Mary had been betrothed 
to Joseph, before they came together she was found with 
child of the Holy Spirit." T h e Greek phrase vplv rj avvcXOeZv 

CLVTOVS may mean "before their coming together," that is, 
before the nuptials. Joseph did not suspect Mary of adultery, 
but he knew that in Galilee pregnancy before the nuptials 
might give rise to much criticism, although in Judah such 
a case would have been an ordinary matter. T h e Talmud 
tells us of women of prominent families in Judah who went 
under the nuptial canopy pregnant. 9 6 Therefore, when Mary 
had to bear her child, in order to avoid local criticism she 
"went into the hill country with haste, into a city of Judah." 

In the same light we can understand the betrothal in Alex­
andria. T h e phrase "when thou comest into my house thou 
shalt be my wife" merely means that the bride becomes a 
real wife at the nuptials, for in Alexandria, where religious 
persecutions were not practiced, marital relations began at 
the time of the nuptials, as in Judah before 168 B .C.E. and 
in Galilee later. In course of time, however, the betrothal 
in Egypt lost its significance, since the bride did not really 
become the wife of the husband until the nuptial ceremony. 
Hillel the Elder, comparing the important part that the be­
trothal played in Palestine with its slight social value in 
Egypt, was inclined to think that in Egypt the child of a 
woman who had previously been betrothed to another man 
was not to be considered illegitimate. Philo, as we have 
seen, disagrees with this opinion and thinks that if an agree­
ment is made by a man and a woman concerning marriage, 
and the woman violates the agreement by having intercourse 
with another man, she commits adultery and deserves to be 
put to death. 

It is also quite possible that the Alexandrian Jews had 
another reason for inserting the sentence "when thou comest 
into my house thou shalt be my wife," one which may also 
be of historical significance. Long before the biblical period 
the question had already been raised whether or not a be-

9 8 Jer. Tal. Ket. 25c. 
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trothal really constituted marriage. In the Code of Ham­
murabi we find the following statement: 
If a man has betrothed a bride to his son and his son has no t k n o w n 
her, but he himself lie in her bosom, he shall pay her o n e half money 
of silver, and shall make g o o d to her whatever she brought f rom her 
father, and the man o f her choice may take her. 9 7 

This passage shows that in the time of Hammurabi living 
with a betrothed woman in Babylon was virtually the same 
offense as seducing a virgin in Israel. Though the Talmud 
usually applies a stricter code for the commandments which 
the sons of Noah are obliged to observe, nevertheless the 
Rabbis were lenient in their attitude towards punishment 
in case a son of Noah had sexual intercourse with a betrothed 
woman. According to Talmudic literature, a betrothed 
woman who is a pagan has not the status of a married one. 9 8 

It seems that this is not merely a rabbinic theory, but a law 
which the Rabbis saw practiced among the Gentiles. T h e 
same view is also expressed in the Hittite Code, which was 
written at a much later period than the Code of Hammurabi. 
In paragraph 27 we read: 

If a daughter be betrothed to a man and another e lope with her, and 
e lope with the bride price, too, whatever the first man's (bride price 
was) then he (the other man) shall compensate h im (the first man) . 

T h e Hittite Code shows that betrothal among the Hittites 
was not equivalent to marriage proper, and the bride could 
elope with another man and forsake the one to whom she 
was originally betrothed. In the Assyrian law code of the 
fifteenth century B.C.E. , it is shown, however, that the As­
syrians, like the Hebrews, considered a betrothal equivalent 
to marriage, and the code required that the betrothed woman 
should be faithful to her prospective husband. W e read: 
If a woman was betrothed (ta-ad-ua-at) to (her) husband w h o has been 
captured by an enemy, and she has not a father-in-law, for two years 
she must remain faithful to her husband (but) during these two years 
she may g o and testify that she has no t any support and that she is 
dependent o n the palace. 9 9 

" 1 5 6 . 
9 8 Sanh. 57b; Jer. Tal. Kid. 1, 1; Midrash Rabbah on Num. vm. 
9 9 Paragraph 44. This is Jastrow's translation in "An Assyrian Law Code," 

Journal of the American Oriental Society, XLI (1921), 41-42. 
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This is the only bit of pre-biblical jurisprudence which de­
mands faithfulness from a betrothed woman as if she had 
been actually married to her husband. It is fruitless to specu­
late whether the biblical law was merely an adaptation of 
the ancient Assyrian law or whether the Hebrews formulated 
their laws about betrothals independently. T h e Assyrian 
law did not prevail in the pagan world in post-biblical time. 
T h e Roman and the Greek law, 1 0 0 like the Hittite Code, did 
not consider a betrothal binding. Either the man or the 
woman could annul it. In this respect the Jews in Alexandria 
who lived in the pagan world undoubtedly followed many 
of the Roman and Greek customs, as well as the law of the 
Gentile world. Consequently, it was a common occurrence 
for a betrothed woman to elope with another man. In Jewish 
law, however, a betrothal is equivalent to marriage and to 
live with a betrothed woman is a capital offense. T h e prob­
lem could be solved only by abolishing the legal value of 
betrothal. Therefore the Alexandrian Jews inserted the sen­
tence, "when thou comest into my house thou shalt be my 
wife." 

What we have said will shed light also on another law in 
Philo. In connection with the High Priest, the law of Lev. 
xxi . 13-14 reads: 

A n d he shall take a wife in her virginity. A widow, o r o n e divorced, o r 
a profaned woman, or a harlot, these shall he not take; but a virgin 
o f his o w n peop l e shall he take to wife. 

In discussing this law Philo says: 

Let the high priest, therefore, take a pure virgin to be his wife: I 
say a virgin, meaning no t only o n e with w h o m n o other man has ever 
been connected, but one with w h o m n o other man has ever been named 
in reference to marriage (fiydels &\\os dvrip wvo/xdadrj Sid nvuv bfioXoyi&p) 
even though her body may be pure (dyvevy rb a&fia).101 

This interpretation has no basis in the Bible, but it occurs 
in the Mishnah: "The high priest is not allowed to marry 
a woman whose betrothed died after the betrothal or mar-

1 0 0 See the reference to Roman and Greek law given by Gulak in his 
article referred to in note 88. 

101 Spec. Leg., I, 107-08. 
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riage proper." 1 0 2 It is highly probable that the origin of 
this prohibition was the Palestinian custom of beginning 
marital relations at the betrothal. Since the Bible says that 
the High Priest must take a wife in her virgin state, he was 
forbidden to marry a woman who had been betrothed to 
someone else. Philo bases this law on the same ground, but 
speaking to an Alexandrian Jewish community, where marital 
relations began after marriage proper, he held that the term 
irapOivos could not be applied to a betrothed woman even 
though she were pure in body. 

It is to be noticed that the statement in the New Testament 
that Joseph wanted to "divorce" Mary (airo\vaai) 1 0 3 shows that 
although in Galilee, where a betrothal had virtually the 
same status as in Egypt, a divorce was necessary if one of the 
betrothed did not want the marriage to take place. T h e 
Targum on Deuteronomy uses the expression finM* 1!, "set 
her free," for the Hebrew phrase n r t fWI , "send her away from 
his house." T h e Gospels also translate the biblical phrase 
nrfrt&>l by "set her free." T h e L X X , however, translates it 
literally by iiawoareXel. T h e Targum and the Gospels prob­
ably were influenced by rabbinic law, according to which a 
divorce was necessary even after the betrothal, before the 
bride entered her husband's house. On the ground that 
a betrothal does not constitute marriage the earlier Karaites 
maintained that it could be annulled without a divorce, and 
the law of Deuteronomy was applied only after marriage 
proper. 1 0 4 

T h e view of the Shammaites is that an orphan girl given in 
betrothal by her brothers while she was a minor can refuse 
to live with the man when she reaches majority, and she then 
becomes automatically free; but if given in real marriage she 
has to have a divorce. 1 0 5 This may reflect an older, less strict 
tradition concerning the status of betrothal. Philo is silent 
on the matter. 

1 0 2 Yeb. 4, 4. See also Ritter, Philo und die Halacha, p . 72. 
1 0 3 Matt. 1. 19. The same term is used in the New Testament for divorce 

in general. 
1 0 1 See A. Harkavy, Likkute Kadmoniyyot (1903), II, p . 118. See also Revel, 

"Karaite Halakah," Jewish Quarterly Review, III (1912-13) , 378-79. 
1 0 5 Yeb. 13, 1. 
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T h e conclusion that betrothals in Alexandria did not con­
stitute marriage may help to formulate a theory concerning 
Philo's silence on levirate marriage, even though he does 
refer to agnate marriage as if it were in Alexandrian usage. 

According to the law of Deut. xxv. 5 , if a man dies without 
children it is the duty of the brother to marry the widow 
in order that a child may be born to succeed in the name 
of the dead brother. In rabbinic literature the whole tractate 
of Yebamot is dedicated to the laws of levirate marriage. 
Philo does not mention this law at all. There is no doubt 
that if levirate marriages were still in practice in the Jewish 
community in Egypt, he would have referred to i t . 1 0 6 

T h e biblical law also commands that if one dies leaving 
only daughters, they inherit the estate, but, to keep the 
estate intact, they must marry within their father's family: 
"And every daughter that possesseth an inheritance in any 
tribe of the children of Israel, shall be a wife unto one of 
the family of the tribe of her father." 1 0 7 T h e Bible does not 
indicate what law would be applied if she failed to do so. Does 
s|ie retain her inheritance or does the nearest kin of the 
deceased become the heir? 

It is striking to observe that, though a whole tractate in 
the Talmud is devoted to levirate marriages, we find no laws 
in rabbinic literature concerning agnate marriage. Accord­
ing to Tannaitic and Talmudic tradition, this was prac­
ticed only at the time when the land was divided according 

1 0 8 It is true that although Philo does not refer to levirate marriage, 
nevertheless, that he was acquainted with it can be seen from his reference 
to the story of Tamar (Gen. XXXVIII. 8). Philo says: "And yet Tamar having 
married two wicked brothers in turn, one after another, first of all the 
one who was the husband of her virginity and lastly him who succeeded her 
by the law of imdiKaata in case the first left no family" (Virt., 222). The 
Bible does not say that Er died without children, but Philo makes this state-
.ment only to explain how Tamar was allowed to marry her deceased hus­
band's brother, which is forbidden under the law of Leviticus. This passage 
shows conclusively that Philo knew of levirate marriage, and it is therefore 
more surprising that he ignored entirely the law of levirate marriage. The 
passage in Ant., 13, 12, 1 which tells that Alexander Jannaeus married the 
wife of his brother Aristobulus, who died without children, also shows that 
levirate marriage was practiced in Palestine during the Second Common­
wealth. (See also Mishnah Yeb. 6, 3.) 

1 0 7 Num. XXXVIII. 10. 
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to tribes and families. 1 0 8 Some Rabbis even said that Moses 
merely "advised" the daughters of Zelophehad to marry within 
their father's family, but it was never considered a com­
mand. 1 0 9 T h e Tannaitic statement that agnate marriage was 
not considered obligatory was not, however, the accepted 
Halakah among the Diaspora Jews. T h e passages in Philo 
referring to it suggest that during his lifetime it was custom­
ary in Alexandria. He says that a daughter who inherits her 
father's property must marry one of the near relatives of her 
father's family ((rvyyeveU); lacking these, she must marry a 
member of the same ward and tribe ( % M > T O I KOL ^ U A C W ) in order 
that the property assigned to her should not be alienated by 
intermarriage with other tribes. 1 1 0 

T h e book of Tobit also shows that agnate marriage was 
still practiced among the Diaspora Jews in the Second Com­
monwealth. Sara, the daughter of Raquel, was married to 
seven husbands, all of whom died during the night of the 
nuptials. Tobias, the son of Tobit , was a distant blood rela­
tive of Sara. T h e angel advised Tobias to marry Sara: 

For I k n o w that Raquel cannot give her to another man according t o 
the law of Moses, but he shall be guilty o f death (<$0ei\eVei edvarov) be­
cause the right o f inheritance doth rather appertain to thee than any 
Other . m (aoi KaOrjKei Xapelv ij iravra apOptairov.) 

It is the duty of Tobias to inherit her , 1 1 2 for he is the only 
near relative (<n> /uoVos el IK TOV yeVov? avrrji).113 This type of 
marriage can be classified only as agnate. T h e father would 
have no right to give his daughter in marriage to any one else. 
T h e woman is regarded as being reserved for the relative, and 
if the father should dispose of her elsewhere, he is deserving of 
death. But this type of marriage is hardly parallel to the 
agnate marriage found in the Bible, according to which 
the daughters who inherit the property have to marry within 
the tribe. T h e biblical law, however, does not imply that the 

1 0 9 Sifre Emor (Lev. xxn. 3 ) . 
1 0 9 B. B. 120a. 
uoSpec. Leg., II, 126; see also Heinemann, Philons Bildung. pp. 3 1 0 - u . 
1 1 1 Tobit v i . 13. 
1 1 2 Tobit v i . 12, 
m Tobit v i . 12. 
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near kin ' 'inherits'' the woman with the property. In the 
story of Tobit the woman passes in marriage with the inheri­
tance. This resembles the account of Ruth insofar as the 
view prevails that whoever inherits the property inherits the 
woman. Sara is not considered even an heir to her father's 
estate. Furthermore, her father was still alive. Nor does 
the situation parallel that of the daughters of Zelophehad. 
It is, therefore, highly improbable that the book of Tobit 
was written as a protest against the Pharisees who abolished 
the institution of agnate marriage. 1 1 4 As far as we can judge 
from Josephus, it was never obligatory, though the daughters 
inherited the property only if they married within their 
father's tribe. He writes: 

If they intend to unite themselves to persons o f their tribes, they carry 
the inheritance with them to their husbands (fiera rov icXripov irpbs airobs 

dirUvai), but if they should be married to another tribe, the inheritance 
should remain in their father's tribe (ip rfj irarp&a <f>v\j} KaraXtiretp).115 

It is difficult to determine whether Josephus is referring to 
actual usage or to the biblical law. It shows, however, that 
agnate marriage was obligatory only when the woman wanted 
to inherit the estate, which must be preserved, but not that the 
nearest male relative inherits the woman with the property. 

T h e only type of marriage similar, though not equivalent, 
to the marriage of Tobias and Sara can be found in Attic law 
and is called the marriage of the ImSiKavia or lirUX-qpoi. At 
Athens the law ordered that if one died leaving no sons or 
grandsons, but only a daughter, she passed in marriage with 
the inheritance. T h e first in line to have a claim on her hand 
was her father's brother or the uncle's son. Such marriage 
was considered obligatory. If, however, either failed to 
claim her hand, she could marry the nearest agnate, but in 
the absence of one she could marry within her father's <t>v\r). 
If she became an heiress after she was married to one not the 
first in line, her husband might be forced to give her up in 
favor of a man nearer to her in kinship. If this nearest kin 
were already married, he might be obliged to give up his wife 

n i S e e M. Rosemann, Studien zum Buche Tobit (1894), pp . 1-17. 
»*Ant.t 4, 7, 5. 
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in favor of the iirUX-qpos. T h e marriage of the nearest agnate 
did not require any official betrothal (iyyvrjcns), but the estab­
lishing of the claim upon the woman's hand constituted mar­
riage (cTrcSiKafcffflai).1 1 6 T h e agnate had as much claim on the 
heiress' hand as he had on the property of one who died 
childless. 

T h e duty of Tobias to marry Sara is equivalent to the duty 
of the near agnate to marry the lirUX-qpos in Attic law. T h e 
notion expressed in the book of Tobit , however, that Sara's 
father was not only forbidden to give her to one outside his 
own kin, but held as a capital offender should he disobey, is 
colored with Jewish ideas of levirate marriage. According to 
biblical law, the woman reserved for a levir must not marry 
outside of the family. Similarly, Judah was conscious that 
he committed a sin when he sent T a m a r back to her father's 
home and did not give her in marriage to his son Shelah. 

Thus, we may say the book of Tobit shows that agnate 
marriage was practiced among the Diaspora Jews, though 
its forms may have been influenced by Attic and biblical 
laws. 

Reviewing our sources, we arrive at the conclusion that 
among the Palestinian Jews only levirate marriage was prac­
ticed, whereas among the Hellenistic Jews agnate marriage 
was customary. In the whole field of Hellenistic literature we 
find no reference to levirate marriage. T h e abolition of 
agnate marriage by Palestinian Jews has been explained, 
but the question remains, why was not levirate marriage prac­
ticed among the Alexandrian Jews? 

W e may give two possible explanations: first, the Hellenis­
tic Jews living in a Roman world, where adoption was a 
common practice, may have substituted it for levirate mar­
riage. It is a historical fact that among people who believed 
that one could create between himself and another a relation­
ship of father and son levirate marriage was not practiced. 
In Athens adoption was permissible only if the adopting 
father had no legitimate children. 1 1 7 By adoption one could 
perpetuate his family name and inheritance. But this would 

1 1 6 See Lipsius, Das attische Recht, pp. 349-51, 544-48, 573; see also Driver 
and Miles, Assyrian Laws, pp. 240-50. 1 1 7 Ibid., p . 510. 
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not explain how the Hellenistic Jews could have disregarded 
the biblical law that the levir must perform either levirate 
or halizah, otherwise making it impossible for the woman 
to marry outside of the family. T h e question can be readily 
answered by another assumption. 

Lev. x x . 21 prohibits the marriage with a brother's wife. 
T h e law makes no distinction between a deceased or living 
brother in this matter. Nor does it stipulate that it applies 
only where children survive the deceased brother. T h e 
law in Deuteronomy, however, considers it a duty to marry 
the widow of a brother who dies childless. T h e Rabbis simply 
assumed that Leviticus applied only in case the deceased 
brother left children. But this answer was not accepted by 
all the Jews. T h e Talmud relates that the Samaritans prac­
ticed levirate marriage only with a childless widow whose 
husband died after the betrothal. If her husband died after 
the marriage was consummated, such marriage was pro­
hibited. 1 1 8 There is no doubt that by such an explanation 
the Samaritans endeavored to reconcile the law of Leviticus 
with the law of levirate marriage in Deuteronomy. T h e 
Rabbis could hardly have accepted such an explanation. 
According to Tannaitic literature, the prohibited degrees 
of kinship by marriage apply to a betrothed woman as well 
as to a woman after marriage proper. It is highly probable 
that the Samaritans were not alone in applying the law of 
levirate marriage only to a betrothed woman of a deceased 
brother. If we assume that the Alexandrian Jews were of 
the same opinion, levirate marriage could not have been 
practiced in Alexandria, since, as already shown, betrothals 
in Alexandria did not constitute marriage. Hence, if the 
woman was widowed before the nuptials took place, there 
was no legal necessity to perform the levirate obligation. If 
she was widowed after marriage proper and her husband died 
childless, the levir was forbidden to marry her. T h e result 
was that levirate marriage was not practiced at all. Agnate 
marriage, however, which did not involve marriage within the 
prohibited degrees, was practiced among the Alexandrian 
Jews. 

£ i d . 76a. 



C H A P T E R X 

SEXUAL MORALITY 

1. ILLICIT RELATIONS 

No Jewish writer ever protested so much against sexual irregu­
larities as Philo. If it had been in his power he would have 
punished all harlots by death as public menaces for having 
misused their natural functions. 1 Still, I doubt whether 
Ritter is correct in saying that the penalty of death for har­
lotry was the actual law in Alexandria. 2 I believe that all 
the passages in Philo which speak about harlotry as a capital 
offense are merely apologetic in character. In the Roman 
and Greek world prostitution was a legalized institution, 
and in order to show the high morality of Jewish law, Philo 
could find no better illustration than its decrees against 
adultery. In De Josepho Philo puts the following words in 
Joseph's mouth: 

W e , the descendants o f the Hebrews, are guided by special customs and 
laws o f our o w n : A m o n g other nations the youths are permitted, after 
they are fourteen years o f age, to use harlots and strumpets, and w o m e n 
w h o make gain by their persons, without restraint. But among us a 
harlot is no t a l lowed to live, but death is a punishment for any o n e 
w h o adopts such a way of life. Therefore , before our lawful marriage 
we k n o w noth ing of any connect ion with any other woman, but with­
out ever having exper ienced any connect ion we approach our virgin 
bride, considering the end of our marriage no t pleasure bu t the beget­
ting of legitimate children. 8 

Philo seems to be primarily interested in showing the dif­
ference between the pagan and the Jewish conception of 
sexual immorality. It may also be that though the Jews in 
Alexandria spoke about prostitution as a capital offense by 
way of reaction against their environment, it is highly im-

1Spec. Leg., Ill, 51 . 
2 Philo und die Halacha, p . 93; see also Goodenough, Jewish Courts in 

Egypt* P- 88; Heinemann, Philons Bildung, p . 285. 
3 / o 5 „ 42-43. 
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probable that they interpreted Deut. XXIII. 18 as meaning 
that a harlot is to be punished by death. Furthermore, if that 
were the case it would be hard to explain Philo's statement 
that an Israelite is allowed to marry a harlot, 4 an even milder 
view than that expressed by Josephus. 5 

Philo does not call for a penalty by the court for prostitu­
tion. There is, however, another bit of Jewish jurisprudence 
with regard to sexual immorality which seems to have been 
the law in Alexandria. T h e whole paragraph sounds like a 
response to a question which Philo was asked — whether or 
not the crime of violence (ftia) by illicit relation with an 
unmarried woman was considered adultery. 
If any o n e forcibly dishonors a w o m a n (piaadfiepos alax^v) w idowed 
either by the death of her husband or by some sort of divorce, he has 
commit ted a lighter sin than adultery, about o n e half as serious (rjfiiav 
<rxe56*> CKCIVOV) and so shall he be relieved of the death penalty. But 
since he has regarded the most base things as the most desirable, let 
h im b e indicted for forcible deprivation (piav), contumelious assault 
(vppiv), criminal lack of control (dicoXaaiav) and impertinence (6pd<ro$) 
and let the judge decide in his particular case whether he has to b e 
punished in person o r by a fine (6 n xpv iraOelv i) dTroTiaai)* 

There is no doubt that by the term xvpa Philo does apply 
this law only to a widow or a divorced woman. He uses it 
in opposition to the same law in case of a irapdivo*. Hence, 
violence to an unmarried woman was not classed among the 
Alexandrian Jews as robbing a virgin of her virginity, or 
equivalent to adultery, but as a crime which the court could 
punish either by fine or by stripes. In rabbinic literature the 
biblical law that if one violates a virgin he must marry her 
was taken literally. Violence to a girl who had reached ma­
turity or to a divorcee or widow did not obligate marriage. 
Philo also applies the biblical law only to a virgin. Hence, 
his statement about violence to an unmarried woman is with­
out biblical precedent at all. 

Ritter claims that the law discussed by Philo has no origin 
in the Halakah, 7 while Goodenough brings to our attention 

'Spec. Leg., I, 102. 
6 Ant., 4, 4, 23. 
e Spec. Leg., Ill, 64. 
7 Philo und die Halacha, pp . 90-91. 
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the fact that "in Alexandria and the Greek law of Egypt.in 
general there is no direct parallel to this law." 8 I agree with 
Goodenough that we are dealing here with a practical bit of 
jurisprudence of the Jewish courts in Alexandria. It is, how­
ever, my purpose to prove that although there is no direct 
parallel in rabbinic law to the law discussed by Philo, it may 
still be shown that Philo's law has its background in Pales­
tinian Halakah. He touches upon two separate problems: 
first, whether the term adultery can be applied to sexual 
connections with an unmarried woman; second, what should 
be the penalty for violating a woman. Philo's opinion on the 
first problem is that while sexual intercourse with an un­
married woman is not adultery in the same degree as with 
a married woman, for which the punishment is death, it 
still is adultery of a certain kind, the penalty for which is 
stripes. As for the second problem, his opinion is that while 
violence done to a woman is punishable by a fine, the judge 
can substitute stripes but cannot order both penalties. 

In Tannaitic literature the problem of the legal nature of 
sexual intercourse with an unmarried woman is fully dis­
cussed. According to R. Eliezer, if an unmarried woman has 
connection with a man who has no intention of marrying 
her, she becomes thereby an adulteress. 9 This is not, however, 
the accepted view in rabbinic literature. Still, even those 
who do not consider such a woman an adulteress stigmatize 
the relationship itself as a "connection of prostitution." In 
the Mishnah we read: 

R . Mei r says, whoever giveth to a virgin less than two hundred dinars or 
to a w i d o w less than a menah (for their respective ketubah), his inter­
course with them is an intercourse o f fornicat ion. 1 0 

In the Talmud there is, furthermore, an accepted law that 
if a person marries a woman not according to the manner 
prescribed by the Rabbis, the authorities have the right to 
annul the marriage, and the marital relations are to be con­
sidered mere prostitution. 1 1 So also the Sifre on Deuteronomy 

8 Jewish Courts in Egypt, p . 90. 
9 Y e b . 61b. 

u Kit. 5 , 1 . 
1 1 Ket. 3a. 
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seems to understand the biblical command, "And there shall 
not be a prostitute among the daughters of Israel," to refer 
to an unmarried woman who gives herself to a man. There 
is no doubt that it is upon these sources that Maimonides 
has based his statement that, according to the Halakah, if a 
person has a connection with an unmarried woman he com­
mits adultery of a less serious kind and is to be punished by 
stripes. 1 2 

It is quite apparent that it is the Halakic tradition ex­
pressed by Philo. Similarly, when speaking of intercourse 
with a betrothed woman, he says that some consider it to 
be an offense lying between seduction and adultery. 

W e have shown before that Philo's reference is to the 
Palestinian authorities, who thought that a betrothal among 
the Alexandrian Jews had no legal validity and that having 
a connection with a betrothed woman was equal to having 
a connection with an unmarried woman. Furthermore, in 
the Jewish communities in Babylonia, where marital rela­
tions seem to have begun at the time of the nuptials, even 
if the betrothed himself lived with his bride he was punished 
by stripes. 1 3 T h e penalty of stripes could have been inflicted 
upon the betrothed only if it was the penalty for living with 
an unmarried woman. All this shows that there was a rab­
binic Halakah behind Philo's statement that intercourse with 
an unmarried woman is to be regarded as adultery of a lesser 
kind. 

Philo's other point, that the offender may be fined for 
offering violence to a widow, also has its background in 
Palestinian law. If a man ravishes a virgin the Bible pre­
scribes a fine of fifty shekels to be paid to the father. T h e 
Mishnah, however, goes beyond this biblical law, ordering, 
besides the fine of fifty shekels, payment by the ravisher for 
the disgrace, deterioration in value, and bodily pain. 1 4 

Philo's awareness of this Mishnaic law seems probable 
from the fact that when he discusses such a situation he does 
not mention the fixed biblical fine of fifty shekels, but leaves 

"Mishneh Torah, "Hilkot Ishshut" 1, 4. 
1 8 Kid. 12b. 
"Ket. 3, 4. 
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the amount of the fine undetermined. That is to say, it is 
not that he was ignorant of the fixed sum, which is mentioned 
in the Hebrew text as well as in the L X X , but that he most 
likely had in mind also the additional fine of legal damages, 
which is really unlimited. T h e additional fine mentioned 
in the Mishnah would be applied to violence to a widow as 
well as to a virgin, since it has nothing to do with the pre­
scribed biblical sum. It is inflicted for the general bodily 
damages that the seducer caused by his violence. 1 5 Violence 
to a widow was not punishable by both stripes and a fine, 
for an accepted Mishnaic law stipulates that if a person com­
mits two offenses simultaneously, he receives the severer 
punishment only. 1 6 Philo, however, leaves this matter to 
the judge to decide. 

I believe the law just discussed was also known to Josephus, 
and if my interpretation is correct, one of his most difficult 
passages assumes a new light. In Contra Apionem Josephus 
makes a comparison between Roman and Jewish law, en­
deavoring to show the superior morality and strictness of 
the latter: 

I omi t to speak concerning punishments, and h o w many ways o f escap­
ing them the greatest part of legislators have afforded malefactors by 
accepting fines in cases o f adultery, marriage in case of corrupting a 
woman (iirl <p8opas 8k Kai yd/iovs).17 

This passage suggests that Jewish law is stricter against cor­
ruption of an unmarried woman. On this point Whiston 
notes the striking disagreement between the Antiquities and 
Contra Apionem. In the Antiquities Josephus says, "He that 
corrupts a virgin that is not yet betrothed shall marry her 
himself." 1 8 Hence, the Jewish law is actually the same as 
the law of the heathen lawyers to whom Josephus refers in 
Contra Apionem, and his criticism against them is entirely 
unjust. More striking is Josephus' view in another passage 
in Contra Apionem, where he says that for violating an un-

1 5 About this problem see Ket. 32; Jer. Tal. Ter. 44c. 
1 8 Mak. 1, 2. 
17 Cont. Ap., II, 38 (276). 
18 Ant., 4, 8, 23. 
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married woman (av PidarjTai Kopqv) the penalty is death. 1 9 Some 
of the translators of Josephus try to amend the text by chang­
ing ydfiovs into ydfiw, which would mean that for adultery the 
heathen lawgivers allowed compensation in money. T h e y 
also say that by Koprjv Josephus means a betrothed woman. 
The re is no need to insist that these emendations are merely 
an attempt to make these two striking passages in Josephus 
harmonize, but they are hardly plausible in any case. 

It seems to me that the two passages in Contra Apionem 
were misinterpreted. It should be noticed that there is a 
slight difference between them and the one in the Antiquities. 
In the latter Josephus speaks strictly about a irapOlvos, while 
in the former he speaks about unmarried women in general. 
In Contra Apionem he uses the term nop-qv for raping an un­
married woman. He could easily have spoken of the crime 
as a capital offense. Philo also regards raping an unmarried 
woman as one of the greatest crimes. T h e language is even 
more rigid and forceful than in his discussion of raping a 
virgin. Th i s law in Contra Apionem, however, does not con­
tradict that in the Antiquities. T h e former is an additional 
piece of legislation of the Alexandrian courts, whereas the 
latter is merely a repetition of the biblical law. 

2. ANTENUPTIAL UNCHASTITY 

T h e law of Deut. x x n . 13-21 deals with the problem of a 
man's accusation of his wife's antenuptial unchastity. T o 
ascertain the truth of the charge, the law demands that when 
such a case comes before the court, the father of the girl 
should produce the evidence of her virginity, in this case 
displaying the garments. If blood is found thereon, then it 
is self-evident that the husband's accusation is false, "and 
he shall be chastised by the elders and also pay a fine of a 
hundred shekels to the father of the girl ." If, however, the 
charge is sustained, then the girl shall be stoned. 

If the biblical law is taken literally it implies that the gar­
ments of the girl are sufficient evidence to prove the falsehood 
of the husband's accusation. Furthermore, if the father of 
the girl fails to produce evidence of her virginity at the time 

"Cont. Ap.t II, 30 (215). 
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of the nuptials, the husband's accusation without any other 
proof or testimony is sufficient to condemn her to death. If 
that is the case, then we are dealing here with a bit of juris­
prudence which can hardly be conceived by an ethical jurist. 
How can we penalize the girl by death, only upon the failure 
of the father to produce the blood-stained garments, without 
other affirmative evidence of her guilt? Furthermore, how is 
it possible to ascertain that the girl committed adultery before 
the nuptials, though after betrothal to her husband? She 
might have lived with a man while she was free, which is not 
considered adultery according to biblical law. Nor is there 
any logic in punishing a girl by death because her husband 
married her in the belief that she was a virgin. 

T h e arguments enumerated against taking the biblical 
law literally were undoubtedly those motivating the Phari­
sees in their refusal so to interpret it. Thus, according to 
the Tannaitic Halakah, the girl may be punished by death 
only if witnesses testify that she committed adultery after 
the betrothal. If she had sexual relations before the betrothal 
she is free from any penalty. 2 0 R . Eliezer b. Jacob seems to 
take the biblical phrase "and then shall spread the garment" 
literally, that is, if the husband brings the charge but his 
wife's garments disprove it, the husband is punished for his 
false accusation. 2 1 But R. Eliezer does not say whether the 
girl is punished by death on negative evidence. It seems to 
me beyond doubt that even according to R. Eliezer she is 
not, if witnesses do not prove her guilt after marriage proper 
or after betrothal. He is intent on literal interpretation of 
the law with respect to the penalty of the husband in case 
of positive disproof by the garments. T o punish the girl, 
however, we need the testimony of witnesses that she com­
mitted adultery after her betrothal. T h e later rabbinic 
sources, such as Maimonides, have accepted R. Eliezer's view 
and applied it only with reference to the husband. 2 2 So do 
both Talmuds. 2 3 T h e statement in the Scholion to Megilat 

2 0 Ket. 46a; Midrash Tannaim Deut. xxn. 17-20. 
a Ibid. 
2 5 Maimonides, Mishneh Torah, "Hilkot Na'arah Betulah" 3, 6. 
2 8 See Jer. Tal. Ker. 28c. 
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Taanit that the Sadducees interpreted the phrases literally, 2 4 

if it has any historical value, may mean either that they 
shared the view later held by R . Eliezer, or that they inter­
preted the whole law literally. This would mean that if the 
father of the girl fails to provide sufficient evidence to con­
tradict the accusation of the husband, the girl is punished 
by stoning. 2 5 In discussing this law Josephus ignores entirely 
the biblical reference to the garments, but requires the hus­
band to support his accusation by evidence. If the court finds 
it sufficient to uphold his accusation, the girl is punished by 
death: "If a man having betrothed a bride in the belief that 
she is a virgin, find out that she is not, let him bring suit and 
make his own accusation, relying upon what evidence he 
may have to prove it." 2 6 In short, Josephus, like the Rabbis, 
placed the burden of proof on the husband, but there is a 
decided difference between Josephus and Tannaitic Hala­
kah in the approach to this law. According to the Halakah, 
the law deals with a case of a man's accusation against his 
wife of antenuptial unchastity. According to Josephus, the 
law deals with a case of a man's betrothal to a woman he 
supposes a virgin but who he later claims was not. If he 
produces sufficient evidence to prove the truth of his charges, 
then the woman should be stoned "for not having kept chaste 
guard over her virginity up to her lawful marriage." T h e 
Halakah provides no penalty for the girl if her husband 
married her in the belief that she was a virgin and found 
out that she was not. Such a case does not constitute de­
ception or misrepresentation justifying annulment of the 
marriage. 

Bearing in mind the different definitions of the law of 
2 4 Scholion to Mishnah 4. 
3 5 With reference to the question of agreement between the Sadducees 

and R. Eliezer, see I. H. Weiss, Dor Dor we-Dorshaw, I, 117, and Halevy, 
Dorot ha-Rishonim, I3, 415 ff. I agree with Halevy in his interpretation of 
the view held by R. Eliezer, but I cannot see on what ground he assumes 
with certainty that the Sadducees sentenced the girl to death by the failure 
of her father to produce the stained garments. The passage in the scholion 
does not imply such an interpretation. 

26 Ant., 4, 8, 23; (el ris <*>s irapOevov pLpyarevadfievos tireiTa firj Toiavrrjv evpot, 
8UTJP \ax&v avrbs fikv Karrjyopeiru)). See also Weyl, Die jiidischen Strafgesetze 
bei Flavins Josephus, pp. 87 ff. 
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Deuteronomy, I shall endeavor to investigate Philo's inter­
pretation of the same law. He writes: 

W h e n men enter the nuptials in accordance with the law (ol dybfiepoi 
v6fi(a) and have sacrificed o n the occasion of celebrating their marriage 
feast, but yet afterwards preserve n o natural affection for their wives 
and insult and treat these gent lewomen as if they were courtesans; if 
they seek to procure a divorce, bu t finding n o pretext for such a 
separation, resort to false accusations and through lack of any clear 
g round of impeachment shift their charges to things which cannot be 
made certain (wpbs rd d<papij rpi-Kwai rds alrias) and come forward and 
accuse them, saying that they thought that they married virgins, bu t 
found on the first occasion of their having intercourse together, that 
they were no t so (ip r a t s irpurais d/u\/ats tyupaaap), then the whole b o d y 
of elders assembles to decide o n this case, and the parents will appear 
to plead the case in which they are all endangered. For the danger 
affects no t on ly the daughters whose bodi ly chastity is impugned, but 
also their overseers against w h o m the charge is brought, no t on ly be­
cause they have no t watched them till the important per iod o f their 
marriage (ri)s dKfirjs Kaipbp ov papery pyaap) bu t also because they have 
given in marriage as virgins those w h o have been defiled by others, 
deceiving and imposing u p o n those w h o have taken them as wives 
(<bs irapOhovs rds v<f>' erepcop i<pdapfi€pas epeyvyaap dirardopres Kal <pcvaKi£opT€S 

rovs Xafifidporas). If they appear to have justice o n their side, let the 
judges impose a fine o n those w h o have invented these false accusations, 
and let them also sentence those w h o have assaulted them to corporal 
punishment. 2 7 

This passage reflects Philo's acquaintance with some oral 
tradition. First, he interprets the Hebrew phrase "chastise 
him" as Siot ir\rrya>v els aaifxara, which means that the accuser 
is punished by stripes. He could not have based this interpre­
tation on the L X X , for the biblical phrase, "and they shall 
chastise him," is translated there by traiScvaovaiv avrov. T h e 
Tannaitic Halakah also understands by the phrase that the 
court punishes him by stripes. 2 8 Furthermore, whenever he 
speaks of an offense punishable by stripes or a fine — in which 
case the judge decides — Philo never allows both punish­
ments for one offense. T h e false accusation of a man against 
his wife's unchastity is the only case for which Philo de­
mands a double penalty. According to the Halakah, as well. 

27 Spec. Leg., Ill, 79 ff. 
2 3 Ket. 45b. 
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a judge cannot impose two punishments for one offense. T h e 
law of unchastity is considered an exceptional case. 2 9 

Again, Philo's reference to ^ ycpovaia -nana, in case the hus­
band accuses his wife of unchastity, is also in agreement with 
the Halakah, which requires a court of twenty-three, 3 0 

the usual number of judges in capital cases. Ritter has 
shown many other minor agreements between Philo and 
the Halakah. 3 1 

When, however, we carefully analyze the passage as a 
whole, we can easily see that Philo follows neither the literal 
text of the Bible nor the oral tradition. T h e most striking 
aspect of the whole passage is that he speaks only about 
the penalties for the husband if he loses his suit, but omits 
any reference to the penalty for the girl if he wins. Further­
more, Philo says nothing about the garments of the girl. He 
speaks only of a hearing of both sides by the yepowia. Ritter 
refers to the fact that the Halakah also disregards the biblical 
requirement that the father should produce the garments 
as evidence. He has forgotten, however, that the Halakah 
requires other evidence, such as testimony of witnesses, while 
Philo is discussing an accusation not followed by any evi­
dence and lacking "any clear ground of impeachment. , , Un­
like Josephus, Philo understands the law as referring to 
after marriage proper (01 ay6fievoi vopup); this implies that the 
main accusation is of adultery before the consummation of the 
marriage. When he mentions the parents of the girl, he says 
that they are also in danger of being condemned for mis­
representation, for they have betrothed as virgins girls already 
defiled by others. 3 2 Combining the two paragraphs in Philo 

2 9 Mishnah Mak. 1, 4; Tal. Ket. 32b. The same principle is also found in 
Greek law. Goodenough refers to Demosthenes, who in Adv. Leptin., 155 
quotes a Greek law which specifically prohibits the assigning of a double 
penalty for the same offense (see Jewish Courts in Egypt, p . 168 and n. 74). 
The fact that Philo requires a double penalty conclusively shows that he 
is dependent on Jewish tradition. 8 0 Sanh. 1 , 1 . 

3 1 See Ritter, Philo und die Halacha, pp . 77 ff. 
^Heinemann (Philons Bildung, p . 289) takes it for granted that Philo 

considers the main accusation of the husband that he betrothed her believing 
her a virgin and found out his mistake afterward. Hence Philo disagrees 
with the Halakah. The fact that he speaks of ol dySfxevoi shows that he in­
terprets the law with reference to antenuptial unchastity. 
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we can see that he is discussing a man who claims after the 
nuptials that he found no virginity. Hence, the accusation is 
aimed against the girl and her parents. If she committed 
adultery between the betrothal and nuptials, then she com­
mitted a capital crime. If, however, she lived with a man 
before she was betrothed, then her parents were guilty of mis­
representation. 3 3 There is no reason, however, to think that 
Philo demanded the death penalty for the girl betrothed as 
a virgin but later found not to be. Under such circumstances 
he might have punished the parents with a fine for misrepre­
sentation and deception and allowed the husband the right 
to divorce her, but she would not suffer the penalty of stoning. 

W e may say almost with certainty that Philo is not in­
terested in discussing the biblical law of antenuptial un­
chastity and the penalty to be inflicted upon the girl. He is 
emphasizing the penalty of the husband for bringing an ac­
cusation against his wife without having any evidence to 
support his claim. Nor is he concerned with the theoretical 
interpretation of the Bible so much as with a practical law 
of the Alexandrian Jewish courts dealing with husbands who 
bring false accusations against their wives in order to get 
rid of them. If the court, after hearing both sides, is convinced 
that the husband is lying, it imposes a penalty of stripes for 
spreading an evil name against a daughter of Israel. T h e 
question is, however, whether the view held by Philo has any 
origin in ancient Palestinian law. 

T h e Talmud relates that one of the reasons for the final 
breach between John Hyrcanus and the Pharisees was that a 
certain Pharisee, jealous of him, because he was holding the 
offices of both King and High Priest, brought an evil report 
that his mother was taken captive during the Maccabean 
period. This would render Hyrcanus unfit to hold the office 
of the High Priest. When the matter was investigated, no 

8 3 Even according to the Halakah, if one marries a woman in the belief 
that she is a virgin only to find himself deceived at the nuptials, it is con­
sidered a mya npO, unless she defends herself by claiming she was raped 
after the betrothal (Ket. 1, 4). The Mishnah does not state, however, 
whether such misrepresentation is sufficient ground to annul the marriage. 
According to the Talmudic interpretation of the Mishnah, the marriage is 
valid but her hetubah is reduced to a hundred dinars (Ket. 11b, 12a). 
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ground was found for such an accusation. Then a certain 
Sadducee, anxious to see the final breach between the Phari­
sees and John Hyrcanus, asked the King: "Should the penal 
law of bringing a false accusation against an average man, 
and against a King and High Priest be alike?" 3 4 T h e Talmud 
does not define the penalty for bringing a false accusation, 
nor does it say what penalty was inflicted on the bearer of 
such a charge against John Hyrcanus. Weiss accurately stated 
that a part of the story is missing. 3 5 Fortunately, Josephus, 
who also relates the story, says "the Pharisees made answer 
that he deserved stripes and bonds, but that it did not seem 
right to punish reproaches with death." 3 0 T h e Sadducees 
were displeased, however, that the standard penalty of stripes 
should be applied to one who insults a King. When we com­
bine the story in the Talmud with the statement of Josephus, 
we may deduce a number of principles in Jewish law: ( 1 ) the 
biblical penalty of stripes for a false accusation of unchastity 
brought by the husband against his wife wras the standard pen­
alty for any other false accusation; 3 7 (2) the Sadducees also 
interpreted the biblical phrase, "and they shall chastise him," 
to mean corporal punishment, but demanded a heavier pen­
alty if the accusation were directed against a King or a High 
Priest. Bearing these facts in mind, we may understand the 
Tannaitic Halakah that if one called his neighbor "bastard" 
he was punished by stripes, a result derived from the same 
principle. 3 8 

T h e conclusion drawn from my argument is that both Phari­
sees and Sadducees believed that if one spread an evil name 
against another without supporting evidence, and if the 
charge were decided by court to be without basis, the false 
accuser is punished by stripes. This law was undoubtedly 
based on Deut. xxn . 13. 

T o emphasize the point made, I must repeat that Philo, 
in his discussion of the law of antenuptial unchastity, was not 

3 4 £ id . 66a. 
85 Dor Dor we-Dorshaw, I, 133, n. 1. 
*°Ant., 13, 10, 6. 
8 7 See also R. Judah's view in Ket. 45b with reference to false accusations. 
8 8 Kid. 28a; see also the interesting discussion about the penalties for 

spreading an evil name against somebody in the Tosefta 'Arak. 2, 10-12. 
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interested in interpreting the law of Deut. xxn . 13, nor has 
the passage anything to do with the accusation of a husband 
of antenuptial unchastity supported by evidence which may 
lead to the death of the girl for adultery. Thus, he ignored 
the whole biblical procedure and failed to make reference 
to the penalty which befalls the girl if her parents cannot 
prove that the husband's accusation is false. Philo is here 
merely discussing the case of a husband who, tired of his 
wife, brings a false accusation of adultery before the nup­
tials, so that he may divorce her without any difficulty. If 
the husband fails, however, to produce any evidence to sup­
port his claim, the court asks the girl and her parents to 
refute his testimony, and if the court believes that his accusa­
tion is entirely groundless, then he is punished by stripes for 
spreading an evil name. W e have seen before that the Sad­
ducees, as well as the Pharisees, were of the opinion that one 
who brings a false accusation is punished by stripes. T h e 
same view is held by Philo, but he says that in such a case 
the husband must pay a fine in addition; for, involved in the 
false accusation were both the girl and the parents. Philo 
does not refer, however, to the fixed biblical fine. It may be 
that for reproaches brought against an individual the penalty 
was stripes and imprisonment, as stated in Josephus, but for 
reproaches against a wife the penalty was stripes and the bibli­
cal fine mentioned in Deut. x x n . 13. 

It is to be noticed that though Philo allows the double 
penalty for the husband who falsely reproaches his wife, he 
has no basis for it in the Bible. This conclusively shows 
that he is not interpreting the biblical text, but is referring 
to the procedure of the Alexandrian courts. He writes: 

and let them also p ronounce what to those m e n will b e the most un­
pleasant thing, a confirmation o f their marriages if their wives wil l 
endure to live with them, for the law permits them at their cho ice 
either to remain with them or abandon them (6 pdfios deXotiaais Kai fiiveiv 
Kai diraWoLTTeadai).89 

T h e Bible says merely that the husband has not the legal 
right to divorce the wife whom he charged with antenuptial 

89 Spec. Leg., Ill, 82. 
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unchastity, but nothing is said about the liberty of the woman 
to cohabit with her husband or leave him. 

T h i s statement of Philo may be interpreted in three differ­
ent ways: (a) she may forsake her husband and marry an­
other man without any need even of a divorce; (b) she may 
divorce her husband; or (c) she may force her husband to 
divorce her against his wil l . W i t h regard to the first inter­
pretation, there are in the Bible the following instances 
permitting a woman to forsake her husband: first, when a 
man gives his servant as a wife to his son, who denies her 
food, raiment, and marital satisfaction, the Bible says, "then 
she shall go out free"; 4 0 second, when a man marries a cap­
tive and afterward is no longer attracted toward her, the 
Bible also says, "then shalt thou let her go whither she wi l l . " 4 1 

But in neither of these instances is it stated whether a divorce 
is necessary. According to Tannai t ic literature, they require 
a divorce. 4 2 

W i t h regard to the second interpretation of Philo, the 
Aramaic papyrus of the fifth century B.C.E. would seem to 
provide for the possibility of a woman's divorcing her hus­
band. It reads as follows: 

T o to-morrow o r another day if Miphtahiah should stand u p in the 
congregation and say: "I d ivorce Ashor my husband," the price o f 
d ivorce [shall b e ] o n her head. 4 3 

T h e papyrus, however, is interpreted by many scholars as 
meaning, not that the woman has the power to divorce her 
husband, but rather that she can come into the congregation 
and express the demand for a divorce in these words. 4 4 Phi lo 
himself does not state in any place that a woman may demand 
a divorce. 4 5 

4 0 Exod. xxi . 1 1 . 
4 1 Deut. xxn. 14. 
^Mekilta Mishpatim 3; Sifre Deut. xxn. 1. 
4 8 Cowley, Aramaic Papyri of the Fifth Century, B.C., p . 46, verse 22. 
4 4 See Epstein, Jewish Marriage Contract, p . 202. 
4 5 The only other reference we have to a woman's forsaking her husband 

is in Josephus, Ant., 4, 8, 23, according to Reinach's emendation: "nor let 
him marry one that has left her former husband" (firjdh Xiirovaav rbv irpbrepor 
atirrjs &vdpa). T h e original text has \vircov, literally "grieving" her husband, 
but this hardly makes any sense (see Thackeray's note at this place in his 

file:///vircov
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translation of Josephus). This passage has little bearing on our subject, 
since Josephus says that one is not allowed to marry such women. It may 
be that he has in mind a certain group who considered the marriage dis­
solved if one partner refuses to continue living with another. I doubt, how­
ever, whether such a group ever existed among the Palestinian Jews. See, 
however, Epstein's interpretation of the papyri quoted above. 

4 8 N e d . i i , 1 2 . 

Since neither the first nor the second interpretation of 
the Philonic statement is fully acceptable, we are forced to 
accept the third, namely, that the wife may demand a divorce. 
For this we have the support of the Mishnah, which describes 
the circumstances enabling a woman to demand a divorce in 
former days, that is to say, about the period of Philo's life­
time. T h e Mishnah reads as follows: 

In former days, it was said that three women were granted divorces 
with the payment of the ketubah: She who said to her husband, "to 
thee I am unclean," she who said, "heaven is between me and thee," 
and she who said, "I am taken away from the Jews." 4 6 

The meaning of "to thee I am unclean" caused much argu­
ment among the later Tannaitic and Amoraic scholars. It can 
be stated with certainty that it could not mean adultery, for 
in that case the law would not have been changed later in 
the Mishnaic period. This early law referred to in the Mish­
nah may be understood in the light of the law which Philo 
mentions here, namely, that if a man falsely charged his wife 
with unchastity, she had the right to demand a divorce, for 
the reason, as the Mishnah states it, "to thee I am unclean." 
Thus, by the phrase the "law permits her" Philo has in mind, 
not the Bible, but possibly the law as it was practiced during 
his time in Palestine. 
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I. S O U R C E S 

PHILO 

T h e text of Philo used in this work is that of the L. Cohn 
and P. Wendland edition, Philonis Alexandrini Opera Quae 
Supersunt, Berlin, 1896-1915, 6 volumes. T h e works of 
Philo which are not included in this edition are either from 
the T . Mangey edition, Philonis Judaei Opera Quae Reperiri 
Potuerunt Omnia, London, 1742, 2 volumes, or from the 
C. E. Richter edition, Philonis Judaei Opera Omnia, Leipzig, 
1828-30, 8 volumes. Whenever the quotations are from either 
of the last two editions, the edition is explicitly stated in the 
notes. T h e fragments of Philo on Exodus are from the J. R . 
Harris edition, Fragments of Philo Judaeus, Cambridge, 1886. 
Whenever possible I made use of the following translations: 
The Works of Philo Judaeus, the Contemporary of Josephus, 
translated from the Greek by C. D . Yonge, London, 1854-
55, 4 volumes; Philo with an English Translation, by F. H . 
Colson and G. H . Whitaker, 1929-, T h e Loeb Classical 
Library, Harvard University Press. 

Abbreviations and full titles of the works of Philo and 
other sources cited appear below: 

PHILO'S WORKS 

Abr. = De Abrahamo 
Ad Gaium = Legatio ad Gaium 
Aet. Mun. = De Aeternitate 

Mundi 
De Agricultura 
Cher. = De Cherubim 
Conf. = De Confusione Linguarum 
Cong. Erud. = De Congressu Eru-

ditionis Gratia 
Cont. = De Vita Contemplativa 
De Gigantibus 
De Providentia 
De Sobrietate 
Decal. = De Decalogo 
Det. = Quod Deterius Potiori In-

sidiari soleat 

Ebr. = De Ebrietate 
Exsecrat. = De Exsecrationibus 
Flac. = In Flaccum 
Fuga = De Fuga et Inventione 
Heres = Quis Rerum Divinarum 

Heres 
Immut. = Quod Deus Sit Immuta-

bilis 
Jos. = De Josepho 
Leg. Alleg. = Legum Allegoriae 
Mig. Abr. = De Migratione Abra-

hami 
Mut. Nom. = De Mutatione 

Nominum 
Opificio = De Opificio Mundi 
Plant. = De Plantatione 
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Post. C. = De Posteritate Caini 
Praem. = De Praemiis et Poenis 
Prob. Liber = Quod Omnis Probus 

Liber Sit 
Quaes, in Ex. = Quaestiones et 

Solutiones in 
Exodum 

Quaes. in Gen. = Quaestiones et 
Solutiones in 
Genesim 

Som. = De Somniis 
Spec. Leg. = De Specialibus 

Legibus 
Virt. = De Virtutibus 
Vita M. = De Vita Mosis 

JOSEPHUS 

T h e text of Josephus used is that of the B . Niese Editio 
Major (with full apparatus criticus), Berlin, 1887-89. T h e 
translations of the passages of Josephus cited are either my 
own or by H . St. J. Thackeray and Ralph Marcus, Josephus 
with an English Translation, 5 volumes, 1926-34, T h e Loeb 
Classical Library, Harvard University Press. 

Abbreviations and full titles appear below: 
Ant. = Antiquitates Judaicae Bell. Jud. = Bellum Judaicum 
Cont. Ap. = Contra Apionem Vita 

BIBLE 

T h e Hebrew quotations are from the standard Masoretic 
text. T h e translations are either my own or according to 
that issued by the Jewish Publication Society, Philadelphia, 
1917. T h e Septuagint cited is from the Swete edition, Cam­
bridge, 1887-94. New Testament quotations are according 
to either the Revised Version or my own translations. 

T h e Apocrypha and Pseudepigrapha cited follow the 
R. H . Charles edition, London, 1913. T h e titles of the 
books are given in full. Pseudo-Aristeas is abbreviated Ps. 
Arist. T h e translations are from H. G. Meecham, The Oldest 
Version of the Bible, London, 1932. 

TANNAITIC, AMORAIC, AND RABBINIC SOURCES 

T h e text of the Mishnah used is that of the standard edi­
tions, since no critical edition exists. T h e translations are 
either my own or taken from the English translation of 
H . Danby, The Mishnah, Oxford, 1933. T h e text of the 
Tosefta used is the M . S. Zuckermandel edition, Pasewalk, 
1881; of the Babylonian T a l m u d (Bab. Tal . ) , the standard 
edition. T h e Jerusalem T a l m u d is cited by folio and column 
of the Krotoshin edition, 1866, abbreviated Jer. T a l . T h e fol-
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lowing Tannaitic and later Midrashim are cited: Mekilta de 
R. Ishmael, edited by I. H. Weiss, Vienna, 1865; Mekilta de 
R. Simeon ben Yohai, edited by D. Hoffman, Frankfurt-
am-Main, 1905; Sifra debe Rab on Leviticus with the Com­
mentary of Abraham ben David Posquieres, edited by I. H. 
Weiss, Vienna, 1862; Sifre on Numbers and Deuteronomy, 
edited by M. Friedman, Vienna, 1864; Midrash Tannaim, 
edited by D. Hoffman, Berlin, 1908-09; Midrash Bereshit 
Rabbah, Vilna, 1887; Midrash Tanhuma, edited by S. Buber, 
Vilna, 1885; Pesikta Rabbati, edited by M. Friedman, Vienna, 
1885; Pesikta de R. Kahana, edited by S. Buber, Lyck, 1868; 
Pirke de R. Eliezer, Warsaw, 1852; an English translation by 
G. Friedlander, Pirke de R. Eliezer, London, 1916; Menorat 
ha-Maor, edited by Endow, New York, 1929-33; Maimonides, 
Mishneh Torah, Berlin, 1852; Moreh Nebukim, Vilna, 1904; 
an English translation by M. Friedlander, The Guide of the 
Perplext, London, 1881, 3 volumes. 

Abbreviations and full titles of the tractates of the Talmud 
used appear below: 

4A. Zar. = 'Abodah Zarah 
A b . = A b o t 
'Arak. = 'Arakin 
R. B. = Baba Batra 
B. K. = Baba Kamma 
B. M . = Baba Mezi 'a 
Bek. = Bekorot 
Ber. = Berakot 
Bez. = Bezah 
Bikk. = Bikkurim 
Demai 
Eduy. = Eduyot 
'Erub. = 'Erubin 
Git . = Gitt in 
Hag. = Hagigah 
Hallah 
H o r . = Horayot 
Hul l . = Hul l in 
Ker. = Keritot 
Ket. = Ketubot 
Kid. = Kiddushin 
Kilayim 
M . Kat. = M o ' e d Katan 
M . Sh. = Ma'aser Sheni 
Ma'as. = Ma'aserot 

Mak. = Makkot 
Meg. = Megil lah 
M e n . = Menaho t 
Naz. = Nazir 
Ned. = Nedarim 
Nidd . = Niddah 
Parah 
Pe'ah 
Pes. = Pesahim 
R. Sh. = Rosh ha-Shanah 
Sanh. = Sanhedrin 
Shab. = Shabbat 
Sheb. = Shebu'ot 
Shek. = Shekalrm 
Sot. = Sotah 
Suk. = Sukkah 
Ta 'an . = Ta 'an i t 
Tarn. = T a m i d 
Tern. = Temurah 
T e r . = T e r u m o t 
Yad. = Yadayim 
Yeb . = Yebamot 
Y o m a 
Zeb. = Zebahim 
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