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PREFACE

Tas book embodies the substance of the lectures which I deli-
vered in the University of Calcutta, as Tagore Professor for the
year 1907, and I greatiy regret that there should have been go
much delay, due to reasons altogether personal to myself, in the
publication of the book.

The first Chapter is intended to be introductory, and ite
usefulness will, I trust, be apparent, especially with reference to
the topios discussed in Chapters X1 to XII. I ought to mention
that, in writing the earlier portion of the first Chapter, I derived
valuable suggestions from Mr. Macdonald’s excellent treatise on
Muhammadan Theology.

Chapters II to V contain an exposition of ¢Al-Usdl’ or the
Bceience of Law, as developed by the Mubammadan jurists Dbe-
tween the eighth and the fourteenth centuries of the Christian
Ere. Much of this part of the book is practically a translation
of Sadru’sh-8hariat’s ¢Taudih' which was writicn sometime in
the fourteenth century and is recognized as a standard work on
the subject. The other writings on Usil which I have largely
consulted are Taftdzdnis’ Talwih’, which is a commentary on
¢ Taudih’, ¥akhru'l-Isldm's ¢ Al-Ustl’' and its commentary °XKash-
fu'l-Isrir’, ¢ Musullamu’th-Thabut’, by Muhibbulish and its com-
mentaries by Bahrul Ulim and others, ' Attagrir-wa’t Tahbir’,
by Ibn Hammém, *‘Nurwl-Anwér’, by Mullah Jiwan; *Jam‘’l-
Jawdmi‘’, by Tajuddin Subki with its commentary by Al-Mdhalli
and the gloss known ag ' Al-Ayatu’l-Bayyindt’ and ¢ Al-Mukhtasar’
by Ibn Hijib with Q44! Udud's commentary thereon.

In writing the remaining chapters I have not bad the same
invaluable help of these eminent jurists, who did not think fit
to pursue their investigations beyond the limits of the topics dealt
with in Chapters IT to V. In Chapters VI to XII, I bave
endeavoured to explain the fundamental theories and legal ideas on
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which the different departments of the Muhammadan system are
baged and to set forth the important principles which impart to
the Muhammadan legal code, under its several heads, its peculiar
features. These theories and principles are to be found inter-
spersed in such authoritative works on Muhammadan law as the
< Heddya’, the ‘8harhu’l-Vigdya’ and others and also in the
various treatises on Usil, already mentioned, It is always diffieult
to know exactly where one should draw the lino in referring to
the rules of law in illustrating the general legal ideas and rela-
tions which form the proper province of jurisprudence, and it
will be seen that I have referred to such rules in somewhat profuse
detail. My reasons for doing so were two-fold; in the first place,
the jurisprudence I have had to deal with relates to one particular
system, and in the second place, the Muhammadan law is so
seldom read with any care that I felt I should not be justified in
counting on the possession of that quantum of knowledge of ibs
rules which is necessary for the purpose of following the dis-
cusgions of the jurists, on the part of the ovdinary student for
whose henefit the Tagore Lectures were primarily instituted.

I ought to state that throughout this treatise I have en-
deavoured to represent the ideas of Muhammadan jurists as accu-
rately as possible, and as far as possible in their own language,
and at the same time to make their meaning quite clear to those
who are only conversant with the modern forma and modes of
legal expression. If I bhave failed in my effort in either direction,
I would appeal especially to the indulgence of those scholars who
are familier with the difficulty of translating the ideas of a
technical and abstruse subject expressed in Arabic into & modern
European language. .

In spite of the shortcomings of this treatise, I hope that it
will be of some practical use in helping those who are desirous
of studying the Muhammadan law, to study it as the subject of
a scientific system instead of treating it, as is the habit, I am
afraid, of many lawyers in India, as an arbitrary collection of
rules and dicta brsed on no intelligible data. Further, I venture
to think that the contributions made by the Mubammadan jurists
to legal thougbt will bhave a special interest to those who are
interested in the science of jurisprudence, having regard not only
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to the age in which thoso jurists lived, but the nature and the
difficalties of the task which they sct before themselves, namely,
to construet the science of a system which is not only entircly
self-contained, but in which law is an integral part of religion, so
that Muhammadan Jurisprudence purports to be in fact a science
of man's rights and duties both spiritual and social. I may also
be allowed to hope that the book will be of somo assistance to
those who, though not direchly interested in the study of law or
its science, wish to understand the true basis and character of the
principles which inspire and guide the lives and conduch of the
Muhammadans or, to be more accurate, of the Sunnf Muhammadans,
that is, the followers of the four Schools of law specified in the
title, who form the great bulk of the Muhammadan population of
the world.

In conclugion I wish to ezpress my indebtedness to the Rev.
Canon Edward Sell, D.D., M.RAS, in charge of the S8.P.C.K.
Press and Author of the *Faith of Islam’, who was kind enough to
reviso the transliteration of the Arabic words, and to Messrs.
S. Ranganadhaiyar, B.a, B.L., High Court Vakil, and P. Kuondu
Panickar, B.A., M.L, Advocate, who prepared the Index, the Glos-
sary of Arabic words, the List of Original Authorities referred to or
mentioned, the Table of Cases, the Contents and tho Krrata.

A R,
MapRas,
May 1, 1911.






CONTENTS

CHAPTER I

HISTORY OF THE GROWTH OF THE MUHAMMADAN LEGAL
SYSTEM ver oo .o .os

SECTION I—CUSTOMS AND USAGES OF THE ARABS BEFORE
Isnam

” II-—LAW AND THE SCIENCE OF JURISPRUDENCE
AFTER THE PROMULGATION OF ISLAM

» ITI—MUTIAMMADAN LAW IN BRITISH INDIA ‘s

CHAPTER 1I
SCIENCES OF LAW, LAW AND CLASSIFICATION OF

LAWS
CHAPTER III

SOURCES OF LAW

PART I-THE QUR’AN AND THE TRADITIONS

SECTION I—GENERAL

»  H—INTERPRETATION ... e

PART II-IJMA' AND CUSTOMS
SECTION I—IJMA‘ OR CONSENSUS OF JURISTIC OPINION ...
» [I—CUSTOMS AND USAGESY
PART III~JURISTIC DEDUCTION
SECTION I—ANALOGY e . ver

”» II—ISTIHSAN OR JTURISTIC EQUITY ... oo

s III—rUBLIC GOOD e vee ‘e

33 IV—ISTIDLAL vee ..o

»”» V—-IJTTHAD AND TAQLID ... vee
CHAPTER IV

ACTS, RIGHTS AND OBLIGATIONS .. vee

B

PAGE

16
37

48

69

69
77

115
136

137
163
166
166
168

193



X CONTENTS

CHAPTER V PAGEB
LEGAL CAPACITY .., e 217
RELATION OF ACTS TO THE MIND . 221
PERSONS OF DEFECTIVE CAPACITY e 241
CHAPTER VI
OWNERSHIP - 2061
POSSESSION ven e 275

CHAPTER VII
ACQUIBITION OF OWNERSHIP
SECTION I—ORIGINAL ACQUISITION AND PRESCRIPTION ... 280
” 1I—CONTRACTS .. 252

CHAPTER VIII
FAMILY LAW 326

CHAPTER IX

TORTS AND CRIMES
TORTS . 3851
CRIMES . 861

CHATTER X

PROCEDURE AND RVIDENCE ... .. 364
CHAPTHER XI
CONSTITUTIONAL LAW AND ADMINISTRATIVE TLaAw ... 383

CHAPTER XII

THE LAW REGULATING RELATIONS BETWEEN MUSLIMS
AXD NON-MUSLIMS .. 392

GLOSSARY OF ARABIC WORDS AND PHRASES e 399
INDEX .o 412



LIST OF ORIGINAL AUTHORITIES
REFERRED TO OR MENTIONED

Al-ashbah wén-nadhair {Lucknow edition).

Al-Ayétu'l-Bayyinst (Bulaq edition).

Al-Hawi.

Al-j4mi‘ul-kabir.

Al-jdmi‘n’s-saghir.

Al-kdfi.

‘Al-khulésa.

Al-mabsut,

Al-Majallsh (Constantinople edition).

Al-majma’a’.

Al-mapir (see Nurul Anwér).

Al-Mankhdl {MSS. Bohar Collections at the Ymperial Library,
Calcutta).

Al-muhurrar.

Al-muhit.

Al-mukhtar.

At-baqrir wa't Tahbir (Bula’q edition).

Al-ustil (Constantinople edition printed with its commentary Kashful
Isrdr).

Al-Wajlz (Egyptian edition).

Al-waqi'4s.

Agdh-dhakhira.

An-nahar.

As-gfyaru-l-kabir,

Ag-glyarus-saghir.

At-Tafsfru’l-Kabir (Egyptian odition).

Az-ziyadat.

Bahriw-Raf’q (Cairo edition)

Durru’l-Mukhtir (Egyptian edi tion printed on the margin of Raddu’l
Muhtér).



Xii LIST OF ORTGINAL AUTHORITIES

Duraru’l-Bahiya (see Raudatu’n-Nadia).

Fatdws *‘Alamgirl (Calcutta edition).

Fatéwi-Rashidud-din.

Fathu’l-Jalil (Tunis edition}.

Fathu'l-Qadir (Egyptian edition, also countwins Heddya, Kifdya, Indya
and Chalpi).

Hariuiyab.

Heddya (see Fathu'l-Qadir).

Ibn Khaldan.

Todya (Egyptian cdition, on tho margin of Fathu’l-Qadir).

Jamiu’l-Fatdwa.

Jamiu’s-Saghir.

Jam‘u'l-Jawdmi (printed on the margin of Al-Ayatul Bayyandt).

Jurjdniyat.

Kanz (printed on the margin of Bahrur-Raiq).

Kasbhfu'l-Ghumma (Egyptian edition).

Kashfr'l-Isrér (see Al-Agil).

Kashshéf-fi-Istilahi’l-fantn {Calcutta edition).

Khazanutu'l-muftasen.

Kifdya (see Fathu'l-Qadir).

Kisiéniyat.

Majmu-un-nawazil

Mukhsagar {Bulaq edition).

Musnadu’l-Imam Hanbal.

Musullumu’th-Thabit (Lucknow odiiion).

Nailu’l-Ma’4rib (Bulaq edition).

Niqdya.

Niru'l-Anwér (Lucknow, Yusufi edition).

Quddri.

Qur'an,

Qustalani (Bulaq edition).

Qinyah.

Raddu’l-Muhtér (Egypbian edition).

Raudatn’'n-Nadia (Bulaq edition).

Rugiyat.

Sahih-ul-Bukhéri {Mustafdi edition).

Sahih of Muslim (Bulaq edition).

Sharhu'l-Vigiya (Lucknow, Yusuf edition).



LIST OF ORIGINAL AUTHORITIES xiii

Tafsir-i-Ahmadi (Bombay edition).

Tafsir-i-Jalalain (Delhi edition).

Tafsir-i-Kashshaf (Caleutta edition).

Talwih (Constantinople edition).

Tafsiru’l-Madarik (Egyptian edition).

Taudlbh (Culcutta edition, and also on the margin of Talwih).
Tuhfatu’l-Muhtd] (Egyptian edition).






TABLE OF CASES

PAGE
Abas Ali 8hikdar ». Karim Baksh Shikdar (13 CW.N,,

160) ... . 308
Abdul Fateh Muhammad Ishaq o. Rosomy Dbur Chowdly

(22 Cal., 619) 47, 91, 177, 307
Abdua Subhan ». Korban Ali (35 Cal., 394) ... 310
Abu Sayid Khan v, Bakar Ali (24 All, 190) ... 307
Ags Mubhammad v. Koolsom Beebee (25 Cal., 9) 45
Aizunnissa Khatoon . Karimunisss Khatoon (23 Cal,

180) ... 330
Ashanullal Chowdry's case (17 Cal 498) 177
Ata-ullah ». Azimu-llab (13 All,, 494) 310
Aulis Bibi v. Ala-ud-din (28 All,, 715) 314
Banubi ko Umarsabib v. Narasinga Rao Ranojirac Mane

(31 Bom,, 250) ... 308
Baquar Ali Khan ¢. Anjuman Ara Begum (25 All 236) . 46, 309
Bazloor Ruheem ». Shumsoon Nissa Begum (11 M.IA.,

561) ... 44
Biba Jun ». Kalb Husain (31 All., 136) 305
Bikani Mian v. Sukhlal Poddar (20 Cal., 116) X 38
Daultram Khnshalchand v. Abdul Kayum Nurudin (26

Bom., 497) . . 311
Fakirtawot v. Sheik Emam Baksh (B L.R. Sup vol. 35)... 274
Fatima Bibee v. Ariff Ismailjee Bham (9 C.L.R., 66) ... 307
Fatima Bibee . Ahmad Baksh (31 Cal.,, 319; 85 Cal,

271 P.C.) 255-6
Fazl Karim v. Maula Baksh (18 Ca,l 448 P. C) 310
Hari Das Dabi ». Secretary of Siate for India (5 Cal.,

298) .. 37
Ibrabim Gulam Ariff v. Saiboo (35 Cal., 1) ... 256

Ibrahim Sabib v. Muni Mir-udin Sahib (6 M.H.C,, 30) ... 272275



xvi TABLE OF CABES

PAGE
Kadir Ibrahim Rowther ». Muhammad Rahumadulla
Rowther (33 Mad,, 118) 307
Kalelools Sahib v, Nurseerndeen Sahib (18 Mad 201) ... 305
Kandath Veettil Bava v. Muslim Vettil Pakrukutti (30
Mad., 305) . 299
Khajah Husain Ali v, Shazadih Ha,zmrl Beoum {12 w. R
344) ... 38
Khajoorronissa v. Rowshan Jehan (2 Cal,, 184) 46
Kulsum Bibee v, Ghulam Husain Kasim Ariff (10 C.W.N,,
499) ... . 255, 307
Mubammad Shah « Official Trustee of Bengal (36 Oad
431) ... 301
Mubammad Buksh Kban ». Hossem: Bibi (15 Cai., 684
P.C) .. 298
Muhammad Ahsanulla v, Amarch&nd Kundu (17 Oal
498 P.C)) . .- 307
Muvhammad Mumtaz Ahmad ». /uba.lda Jan (11 All
460) ... 46
Muhsmmad Aziz-ud-din Ahmadkban v. Legsl Remem-
brancer to (Government, North- West Provinces and Qudh
(15 ALL, 331) ... : 308
Mulik Abdul Ghaffur v. Mulika (12 Cal., 1112) 42, 298, 300
Mumtaz Abmad’s case (16 L.A., 207) 298
Queen Empress v. Remzan (7 All,, 461} 310
Raja Deedar Husain's case (2 M.LA,, 441} ... 37
Shabr Banco ». Ags Muhammad Jaffer Bindaneem (34
Cal, 118; 35 LA, 151) 309
Suleiman Kadir . Dorab Alikhan (8 Cal., 1) ... 321

Woozatunnesla Bibeo #n re (36 Cal., 21) 309



Muhammadan Jurisprudence
According to the Sunni Schools

CHAPTER I

HISTORY OF THE GROWTH OF THE
MUHAMMADAN LEGAL SYSTEM

BEFORE proceeding to the study of the subject, Muham- Preliminary
madan Jurisprudence according to the four Sunni observation
Schools of Law, I wish to draw atbtention to the
general features of the more important stages in the
growth of laws and of the science of law amoung the
Muhammadans. I will begin with a brief account of
“the customs and usages that prevailed among the
Arabs at the timue of the promulgation of Isldm, for
such custorns and usages form an integral part of the
bistory of the Isldmic legal system. The Islamic legal
gystem, as is well known, had its origin in Arabia,
and has been developed by Arab jarists, and we should,
therefore, naturally expect to find on it the impress
of Arabia’s social history and of the Arab mind and
character. Moreover, it would not be correct to suppose
that Isldm professed to ropeal the entire customary law
of Arabia, and to replace it with a code of altogether
new laws. The fact is, the groundwork of the
Mubammadan legal system, like thai of other legal
systems, is to be found in the customs and usages of
the people among whom it grew and developed.

The author of the * Heddya' in establishing the
legality of partnership says: ‘Partnership is lawful
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because the Prophet found people practising it and con-
firmed them thercin.’! In commenting on this passage,
Ibn Hamméim remarks: ‘There is a clearer authority
in favour of legality of partncrship than certain tradi-
tions, namely, confinuous practice among men from
the time of the Prophet; and thus there is no need
for relying on any particular dicta.’® The general
principle is thus exprossed: ‘We hold permissibility
to be the original principle, and probibition to be
equivalent to abrogating, with reference to the interval
of time between Jesus Christ and the Prophet, when
lawfulness was the original attribute of human action ;
then the Prophet came and declared some acts to
be unlawful, so that the rest remained lawful and
permissible.” > The Mubammadan Code, in fact, in-
cludes many rules of pre-Islamic customary law which
have beer embodied in it by cxpress or implied
recognition.

SECTION I—CUSTOMS AND TSAGES OF THE ARAES
BEFORE ISLAM

The constitution of Arab society, when the laws of
Jsldm came into force, was that of 2 people which had
not yet, generally speaking, completely lost its nomadic
babits and characteristics. ~‘The Arabs were divided
into tribes and sub-tribes, and these latter again into
families. They were often at hostilities with ecach
other, and on such occasions there was no recognized
usage or general public opinion restraining the actions
of the members of one tribe towards those of the
other. But for some time a number of tribes had
united together by compact for the purposes of offence
and defence, and this had the effcct of ensuring peace
for a sufficient length of time to allow for the growth
of law. Such was specially the case in large cities
like Mecca and Madina. Mecca, which was the place
of pilgrimage, contained a large and powerful popu-
lation, composed of several tribes bound together by

) ¢ Heddya ', vol. v, p. 877,
2 ¢« Fathu'l-Qadfxr’, vol. v, p. 377.
3 ¢ Tafsir-i-Abmad(’, p. 18,
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ties of kinship and interest. These two cities and
some seaport towns were centres of busy trade, and
the merchandise of, at least, some parts of Asia passed
through them to Europe. We also find that marts
used to be held at different places almost the entire
year round. Besides the town populations there were
the Arabs of the desert known as the DBedouins.
They led & roving life, removing their tents as time
and opportunity offered from place to place. Each of
- these tribes had no doubt its own peculiar usages.
Our account 18 mostly concerned with customs that
~ prevailed among the inhabitants of the principal cities;
but the general characteristics of the customary law
of the populations of the towns and of the desert
did not differ in essentials. Only the one tended to
a more settled form than the other. The bulk of the
Arab population were idolaters, but there were some
among them who had adopted Christianity, and some
were Magians in religion. A large and influential
community of Jews had for a long time settled in
Madina with their own laws and usages. They were
also found in southern Arabia.

The Arabs of Arabia at the time of the Prophet The Chief
had no certain constitution and nothing like a settled 2nd his
form of government, whatever might have been the functions
condition of things previously. Each tribe elected its
own chief. He was generally a man who, by his no-
bility of birth, age and reputation for wisdom, won
the confidence and respect of his fellow tribesmen.
His most important function was to represent his tribe
in its relations with the other tribes. Sometimes he
was assisted in the discharge of his duties by a council
of elders. Within the limits of his tribe his orders and
decisions were enforced not by any fixed machinery
at his disposal, for properly speaking there was no
constituted State, but by the force of tribal opinion.
Sometimes it happencd that the culprit belonged to
& powerful family, and his kinsmen would refuse to
surrender him to the chief of the tribe for punish-
ment. That family would then break away and join
another tribe and become their Ahlaf (sworn allies
s..ila.i). If the culprit escaped alive and took refuge
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with a rival tribe, he would be called Dakhil (Jaso
lit. one who has entered).

In Mecea, however, things were tending towards the
formation of a government. The tribes that composed
the non-migratory population of that city had in their

Government custody the Ka'ba, which was & place not only of

at Mecca

‘What
happened
in the case
of an
offence
committed
by a
member

of one tribe
against

a member
of apother
tribs

public worship, but of many social and political
ceremonials. The public offices were divided among
the twelve principal tribes or families. Of these the
office of deciding disputes was delegated to one tribe
and uscd to be exercised by its chief. The duty
incidental to another important otfice was for the
chief who held it to pay from his own pocket fines
and compensations for wrongs committed by any of
his tribesmen towards a member of another tribe.
Abid Bakr, who aftcrwards became the first Caliph
in Islém, held this office for some time.

If a member of one tribe killed a member of
another tribe, no distinction being made whether it
was wilful or otherwisc, the heirs or chief of the
tribe of the deccased were entitled to demand that
the offender should be given up fo them to suffer
death. But the matter might be compounded by
payment of a fine or compensation amounting to
a hundred camels. If the two tribes happened to be,
at amity with each other, and the person accused
denied the charge, then, on a number of men be-
longing to his tribe pledging their oaths to his in-
nocence, the matter would be dropped. A case is
reported in ¢ Al-Bukhdiri’' which is important as illus-
trating the custom of the Arabs in this connexion.
A man of the family of Banu Héishim was hired by
& man called Khadish, belonging to another branch of
the tribe of Quraish, to go with him to S8yria in
charge of his camels. On the way, because the hired
man had given away a tether rope fo a passer-by
without his master’'s knowledge, the latter in rage
threw a stick at him which, happening to strike the
man in a vital part, caused his death. But before
he died, a man of Yaman happening to pass that

I Delhi edition, vol. i, p. 542.
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way, he requested him when he arrived in Mecca
to tell Abu 'Talib, the chief of his family, how he
had been killed by his ewmployer for the sake of
a tether rope. When the employer afterwards returned
to Mecca, Aba Tilib inquired of him what had hap-
pened to his man, and he said that he had sickened
on the way and died. Subsequently, however, the
"man of Yaman who had been charged with the mes-
sage by the deceased, came to Mecca and communi-
cated the same to Abu Tdlib. The man who had
engaged the deceased was then making the circumn.
ambulation of the Ka‘ba. A member of the family
of Banu Hashim went up to bhim and struck him
saying : ‘You have killed one of our men’, but Kha-
dish denied the charge. Abu Téilib npext went up
to the man and said: ‘Choose at our hands one of
three things: if you wish, give a hundred camels for
the murder of our kinsman, or, if you wish, get fifty
of your tribesmen to swear that you have not killed
‘him. If you refuse either of these we will kill you
‘in his place’ But, according to Zubair-ibn Bakkér,
both the parties referred the case to Walid ibnu’l-
Maghira who decided that fifty men of Banu Amir—
the family of the man charged shouid swear before
the Ka‘ba that Khadish had not killed the man.
;Khadish spoke to his kinsmen, and they said that they
.would swear that he bad not killed him. Then
» woman of Banu H4shim, who was married to a man of
Banu Amir and had borne him a son, came to Abd
Talib and requested him to accept her son, as one of
the fifty and forgo his oath. Abu T4lib acceded to
her request. Next a man of the family of the accused
person came to Abu Talib and said: ‘You want fifty
men to swear in lieu of payment of a hundred camels,
80 it comes to two camels for every man’s oath.
Take from me two camels and do not insist on my
taking the oath at the place where oaths are taken.’
Abd Tilib accepted the two camels, and forty-eight
men came and took the oath.
The procedure that used to be adopted when Procedure

& dispute or claim had to be decided was to call upon
the plaintiff to adduce proof in support of his claim.
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If he had no witnesses, the defendant, in case he
denied the charge, would be given the oath, and if he
took it he would be absolved thereby from all liabili-
ties. Sometimes the parties would go to a diviner
and zbide by his decision. If a suspectcd person was
a slave, torture was sometimes resorted to in order
to exfort a confession.

Oaths formed an important part of the procedure
in setfling a dispute. Aun oath was held in great
reverence, not merely ag an inducement to speak the
truth, but was regarded in the naturec of an ordeal
finally settling the dispute. Much solemnity was
attached to the ceremorny of administering it and

a place called Hatim (L ako- lit. one that destroys,

referring to the belief that a man taking a false oath
would be destroyed by the deities) was set apart just
outside the Ka‘ba for this purpose. The exact form
of the oath is not known, but it appears that the
pre-Islimic Arabs used to swear by Hubal their chief
deity, or by their ancestors, and at the end of the
ceremony would throw down & whip or sandals or
a bow as a token that they had taken a binding
oath.?

The principle of punishment for all crimes against
the person was retaliation commutable to a payment
of blood-money or compensation for the injury. If the
injury resulted in death, the loss caused was regarded
as a loss to the tribe or family of the deceased, and it
was their right to demand satisfaction from the tribe
or the family of the offender. This would often assume
the form of Vendetta, We also find that the doctrine

. of retaliation underwent modification according to the

Other
forms of
punishment

relative positions of the families of the parties. If
a member of an inferior tribe killed & member of
a nobler tribe, the latter would exact the blood of two
men in lien of one, of a male in lieu of a female,
of a freeman in the place of a slave.?

Among other forms of punishment that prevailed
among the Arabs, it appears that they used to cut off

1 ¢«Qustaléni’ {Bulag cdition), vol. vi, pp. 176, 182.
$ ¢ Tafsir-i-Ahmadi *, p. 57.
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the right hand of the thief. Among the Jews of
Madipa an adultcrer used to be stoned to death if
he was poor, but latterly they punished the adulterer,
rich or poor, by blackening his face and flogging him.'
The customs regulating the relations of the sexes Customs
and the status of the children, issue of such reclations, Fegulating
~were at the time of the establishment of Isldm uncer- ;21::::;28
“tain and in a state of transition. Side by side with the sexes
s regular form of marriage, which fixed the relative
- rights and obligations of the parties and determined
‘the status of the children, there flourished types of
“gexual copnpexion under the name of marriage, which
are instructive as relics of the different stages through
which the Arabian society must have passed. It is
‘parrated that there were four kinds of marriage in
‘vogue &t the time when the Islimic laws came into
force: ‘(1) A form of marriage which has been sanc-
.tioned by Isldm, namecly, a man asks another for the
fhand of the latter’s ward or daughter, and then mar-
‘ries her by giving her a dower. (2) A custom accord-
‘ing to which a man would say to his wife: “ Send
“for so and so (naming a famous man) and have in-
tercourse with him.” The husband would then keep
away from her society until she had conceived by
the man indicated, but after her pregnancy became
apparent, he would return to her. This originated
from 3 desirc to secure noble seed. (3) A number of
men, less than ten, used to go to & woman and have
sexual connexion with her. If she conceived and
was delivered of a child, she would send for them,
and they would be all bound to come. When they
came and asscmbled, the woman would addrcss them
saying: “ You know what has happened. I have now
brought forth a child. O so and so? (nmaming
whomsoever of them she chose), this is your son.”
The child would then be ascribed to him, and he
was not allowed to disclaim its paternity. (4) A
number of men used to visit & woman who would
not refuse any visitors. These women were pros-
titutes and used to fix at the doors of their tents

3¢ Kashfu’l-Ghumma’, vol. ii, pp. 105~6.
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o flag as a sign of their calling. It a woman of this
class conceived or brought forth a child, the men that
frequented her house would be assembled, and physiog-
nomists used to decide to whom the child belonged.'?
Of the above, the first form of marriage must have
been of the latest growth, and apparently it is a mere
contradiclion in terms to call the rest examples of
forms of marriage. It admits of no doubt that the
Arabs used also to contract what has been called
a temporary marriage under the name of mut‘a (£ixit).
It 1s stated in the ‘Fathu'l-Qadir’®: ‘* When a man
came to a village and he had no acquaintance there
(to take care of his house), he wounld marry a woman
for as long as he thought he would stay, so that she
would be his partner in bed and take care of his
house.’

In the regular form of marriage the fixing of mahr
( yy) OF dower for the benefit of the wife was in vogue
among the pre-Isldmic Arabs. It formed a part of
the marriage contract, but in somo cases the guardian
of the gir] used to take the dower himself.* Whether
such an appropriation was g mere violation of the
ordinary usage, or whether it showed that dower was
originally the price paid for the bride to her parents,
and that the payment to her was but a later develop-
ment, can only be a mere matter of conjecture. At all
events, at the time of the Prophet dower was regarded
as a principal term of the marriage contract and
the right of the wife. Its payment, in the event of
divorce or death of the husband, was enforced by the
voice of public opinion, or by the power of the woman's
relatives, unless it had becen paid &t the time of the
marriage. A device used at times to be resorted to
under the name of shighdr (') marriage ¢ in order
to deprive the wife of her dower. A man would give
his daughter or sister in marriage o another in con-
sideration of the latter giving his daughter or sister in

1 ¢ Kashfu'l-Ghumma ’, vol, ii, p. 56,
2 Vide vol. iii, p. 151,

3 ' Tafsfr-i-Abmadi’, p. 226.

¢ « Kashfu’l-Ghumma’, vol, ii, p. 52.
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marriage to the former. In such a form of marriage
neither of the wives would get a dower. Unchastity on
the part of the wifc made her liable to the forfeiture
of her dower and frequently a false charge used to be .
brought against the wife by the husband, so that he
might get rid of her without paying the dower!
And many a time a divorced wife or a widow would
be coerced to give up her claim to dower or to restore
1%, if it had been already paid.

Before Isldm a womap was not a free agent in Woman

contracting marriage. It was the right of her father, nota free
brother, cousin or any other male gunardian to give 28e0tin
her in marriage, whether she was old or young, widow marriage
or virgin to whomsoever he chose. Her consent was
of no moment. There was c¢ven a practice preva-
lent of marrying women by force. This often hap-
_pened on the death of a an leaving widows. His
son or other heir would immediately cast a sheet of
cloth on cach of the widows (excepting bhis natural
mother), and this was a symbol that he had annexed
them to himself. If a widow cscaped to her rcla-
tives before the sheet was thrown over ber, the
. heirs of the deceased would refuse to pay the dower.
.This custom is described as the inheriting a dcccased
‘man’s widows by his heirs, who, in such cases, would
divide ther: among themselves like goods.®

There was no restriction as to the number of wives No
an Arab could take. The only limit was that imposed restriction
by his means, opportunity and inclinations. Unre- i:;’;;eof
stricted polygamy which was sanctioned by usage was ;.0
umiversally prevalent.  This was exclusive of the
number of slave-girls which a man might possess.®

The limits of rclationship within which marrisge Prohibited
was prohibited werc narrow and defined only by close degrees
degrees of consanguinity.

There can be no doubt that an Arab could not
marry his mother, grandmother, sister, daughter or
grand-daughter, and perhaps be was not allowed to

1 ¢ Tafs{r-i-Ahmadf’, p. 257.

2 Ibid., p. 256.

3 ¢« Kashfw'l-Ghumma *, vol. ii, pp. 54~6.
2
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marry his aunt, or niece. But those among them
that followed the Magian religion could marry their
own daughters and sisters. An Arab was permitted
to take as his wife his step-mother, cousin, wife’s sisters,
and could combine in marriage two sisters or & woman
and her niece. It is doubtful whether he could
marry his mother-in-law or step-daughter.!
Unrestrained as an Arab was in the nomber of his
wives, he was likewise absolutely frec to release himself
from the marital tie. His power in this connexion
was absolute, and he was not required or expected to
assign any reason for its exercise, nor was he under the
necessity of observing any particular procedure. The
word commonly used for this purpose was taldq ( J}IL-).
1t depended upon his discretion whether he would dis-
solve the marriage absolutely and thus set the woman
free to marry again or not. He might, if he so chose,
revoke the divorec and resume marital connexion.
Sometimes an Arab would pronounce taliq ten times
and take his wife back aud again divorce her and then
take her back and so on.* The wife in such a predica-
ment was entirely at the mercy of the husband and
would not know when she was free. Sometimes the
husband would renounce his wife by means of what
was called a suspensory divorce®> This procedure did
not dissolve the marriage, but it only enabled the
hushand to refuse to live with his wife, while the
latter was not af liberty to marry again. Another
form of divorce in use among the Arabs was {li’ (si)),
the husband swearing that he would have nothing to
do with his wife.t According to some, such an oath
had the effect of causing an instant separation, but
others say that it was regarded as a suspensory divorce.
Sometimes when an Arab wanted to divorce his wife,
he would say that she was like the back of his
mother. This would have the effect of an irrevo-

I 8cc W. Robertson Smith's ‘Kinship and Marisge in early
Arabia’, p. 164.

9 ¢ Tafsir-i-Ahmad{ °, p. 130.

3 Ibid., p. 121.

4 Inid., p. 122.
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cable divorce and was known as zihdr ( J‘.A_é) (from zahr Zihar
back).!

The wife among the Arabs had no corresponding
right to release herself from the bond of marnage.

But her parents by a f{riendly arrangement with the
husband could obtain a separation by returning the

dower if it had been paid or by agreeing to forgo it

if not paid. Such an arrangement was called khula‘ gnqla
(p4%) lit. stripping, and by it the marriage tie

would be absolutely dissolved.

" A woman if absolutely separated by taldq, zihér, Effect of
{14’ or khul might remarry, but she could not do so divorce
until some time, called the period of ‘iddat (33c), had Tddat
elapsed. This precaution was evidently observed in the
interest of the child that might be in the womb. But

an Arab beforc Islém would sometimes divorce his
pregnant wife, and she would under an agreement with

him be taken over in marriage by another. On the

death of the husband the period of ‘iddat was one

year.

The status of a child was detcrmined not merely by Legitimacy

-marriage, but also as may be gathered from what has
-preceded by other forms of sexual rclations. Regard-
"ing the issue of a regular form of marriage no doubt
,was enfertained as to the establishment of the descent
of the child from the husband of its mother. In the
other cases, as we have seen, it was the right of the
mother of the child to affiliate it to any one with
‘whom she had sexual connexion.

Adoption among the Arabs was also in vogue a8 & Child by
legitimate mode of affiliation. Whether any form of adoption
ceremony was observed at the time of adoption is not
known, but it seems that it was generally effected by
& confract with the parents of the boy. The right to
adopt was not based on any fiction, and it was not
restricted by any condition as to the age of the adopted
child, or the absence of & natural born son to the
adoptive father. The adopted son passed into the
family of his adopter and assumed his name, and his

1 « Talgfr-i-Ahmadi’, p. 160,
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rights and disabilities were the same as those of
a natural born son.!

In proportion to his eagerness to have a son, an
Arab father regarded the birth of a daughter as a
calamity, partly at least because of the degraded status
of women. Even in the time of the Prophet female
infanticide was prevalent, and mwany fathers used fo
bury their daughters alive as soon as born.

The property of an Arab generally speaking was of
a simple description. Canels, cattle, tents, clothes and
a few utensils usually composed the bulk of his posses-
sions, The use of money had bcen known to him for
some time, and slaves were a common and valuable
form of property. In towns there were propetly built
houses and shops, and land had valune. Proprietorship
was individual, and the principle of a joint family,
with reference to the holding of property, was un-
known. No distinction was made between ancestral
and self-acquired moveable and immoveable property.
Except the places of worship there was hardly any
public property.

With the exception of a slave who himself was the
property of his master, the Arab customary law recog-
nized the right of every one to hold property. Though
a woman, a8 we shall see, was debarred from inheriting,
she was under no disability in the matter of owning
property. Anything that she might receive from her
husband as dower or by gift from him or her pareats
and relatives was absolutely hers. Sometimes women
acquired riches by trade and commerce and some of
them were owners of land and houses. But neither
the person nor possessions of a woman were safe
unless she was under the protection of her parents or
some male relatives or her husband. If her protector
proved rapacious or dishonest, she hardly had any
remedy.

The position of an infant or a non compos mentis was
still worse, and the customary law of the Arabs pro-
vided no protection to him from the dishonesty of his
guardian,

1 ¢ Talsir-j-Ahmadi *, p. 610.
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An Arab owner had absolute power of disposal Power of

over his property. He could, by an acl <nfer vivos, 3lienation
alienate his entire interest by a sale or gift or only Different
a partial or limited interest by lending, pledging or forms
leasing. Under the name of sale he enjoyed a perfect °f %31
freedom of econtract. Some of these transactions were
purely speculative and even of a gambling nature.
The following list of the different kinds of sale! in
vogue among the pre-Islimic Arabs wiil furnish a
clue to many of the principles of transfer of property
established by the Muhammadan jurispradence :—

1. Sale of goods for goods (Mugidyada &4/i%),
being an exchange or barter.

2. Sale of goods [or money (Bai' té;), a form of
ha-le commonly in use.

;8. BSale of mooey for money (Sarf ‘._;)o), or money-
changing.

- 4. Sale in which the price was paid in advance,
the article to be dclivered on a future date: this sale

was called Salam (ri; )
- 5. Sale with an option to revoke.

6. An absolute or irrevocable sale.
7. 8ale of goods, the price to be paid in future.

8. Muribaha (&.&g‘);%), a transaction in which the
vendor sells the article for the cost price and certain
stated profits.

9. At-Tauwaliya (&,i;df), sale at the cost price.

10.  Wagi (t__!u':;), sale at less than cost price.

11, Muséwama (&<ywac), sale by bargaining.

12. Bale by throwing a stone ( ﬁq_Lis‘iil_; t-*’j)’
8everal pieces of cloth, for instance, being exposed for
Bale, the buyer throws a stome and whichever piece

it falls upon becomes the property of the buyer,
neither party having the option of revoking the sale.

1¢Hidéya’and ‘ Fathu'l-Qadic’ (lgyptian edition}, vol. vi, pp 49-55 ¢
And * Kashfu'l- Ghumma’, vol. ii, pp. 6-7.
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13. Muldmasa (&eods), in this form of sale the
bargain was concluded by the buyer touching the goods
which at once became his property whether the vendor
agreed to the price or not.

14. Mundbadha (sds\i%), & sale in which the shop-
keeper would throw an article fowards the intending
buyer, this having the effect of completing the sale,

15. Muzdbana (ad.ﬁj%), sale of dates on a tree in
consideration for plucked dates.

16. Mubsqala (aly%), sale of wheat in the ears
or of a foetus in the womb. .

17. Mu‘4mila or Bai'wl-wafd (gl g2)5 in this form
of sale the vendor of the article says to the buyer,
‘I sell you for the debt which I owe you on condifion
that when I repay the debt you will give back the
article to me.” The buyer, however, could not make
use of the article without the vendor’s permission.

18. A form of sale called ‘ two-bargains-in-one’
in which the condition was that the buyer should
scll the article back to the vendor within a stated
period.

19. “Urbtn (u:’f)’ in this sale the purchaser pays
a portion of the price to the vendor stipulating that,
if he approved of the article, he would pay the
balunce, otherwise he would return it, and the amount
paid by him would be forfeited.

20. A sale in which the subject-matter was not in
possession of the vendor at the time of the contract,
but which he was to secure afterwards in order to
fulfil the contract.

A lease of land used to be granted generally for
the term of a year, but sometimes though rarely for
two or three years. There is no record of a lease for
a long term. The rent was paid either in money or
part of the produce or wheat. Sometimes it used to
be z condition of the lease that the lessor should
supply the seed for cultivation, and sometimes that
it should be supplied by the lessee. Of the former
the tenure was called mukhdbara (3\<%) and of the

latter muzdira‘a (,;;)!j,.,) Sometimes the stipulation
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used to be that the lessee should cultivate the land
with seed found by himself, and the lessor would have
for his share the crops that would grow on the portion
adjoining the stream or on some other specified plot.
The Arabs also uged to farm out the fruit trees?

The Arabs used to lend cut money on intcrest, Loans
gnd at least among the Jews of Madina usury was riba or
rampant under the name of ribé (ly,)* Loans of usary
arficles by way of accommodation were designated
“iriya (&lc), the borrower in this form of contract
enjoying thc use and income without consuming or
disposing of the substance.

An Arab’s capacity to dispose of his property by Testamentary

will was as full as his power to deal with it by acts dispositions
inter vivos. He was not limited in making testa- °F PrOPerty
mentary dispositions to any proportion of his pos-
sessions, nor to any particular description of property.
He could make the bequest in favour of any one he
chose, and there was nothing to prevent him from
giving away his cntire property to some rich stranger,
leaving his own children, parents and kindred in
want. Or if he chose he might give preference o
one heir to the exclusion of the others?

On the death of an Arab his possessions, such as Succession
had not been disposed of, devolved on his male heirs and
eapable of bearing arms, all females and minors being BPeritance
xexcluded.! The heirship was determined by consan-

‘guinity, adoption or compact. The first class consisted
‘of sons, grandsons, father, grandfather, brothers, cousins,
‘uncles and nephews. The sons by adoption stood on
‘the same footing as natural-born sons. The third
‘elass of heirs arose out of the custom by which two
Arabs used to enter into a contract that, on the death
of one of them, the surviving party to the contract
would be an heir to the deceased or receive a certain
fixed amount out of the estate. The shares of the

! Ap-Nawéwi's Commentary on * Sahfl of Muslim ’ (Bulaq edition)
vol. vi, pp. 401 and 405-7.

2 ¢ At-Tafsfru’l Kabir ' (Egyptian cdition) vol. ii, p. 857.

3 ¢ Tafafr-i-Ahmad{ ", pp. 60-1,

4 Ibid., pp. 234-5.
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different heirs in the heritable estate were not fixed,
and it 1s not easy to ascertain what was the order
of succession among them, if any. It appears that
the chief of a tribe used to divide the cstate of a
deceascd person araong ithe recognized heirs, and pos-
sibly the sharcs allotted varied according to the circum-
stances. If there were grown-up sons they proba-
bly exciuded daughters; wives, sisters and mother did
not inherit at all, but the estate was considered liable
lor the payment of the widow’s dower, and among
some fribes at least for her maintenance.

BECTION IL—LAW AND THE SCIEXCE OF JURISPRUDENCE
ATTER TIE PROMCULGATION OF ISLAM

Such briefly was the state of Arabia’s social life when
Muhammad, himsell an Arab belonging to a promivent
family of the tribc of Quraish, began to promulgate
the principles of lsldm. We now pass from the stage
of unconscious cvolution of laws by the customs and
usages of a people lo that of conscious law-making,
always a mosl imporfant step in the progress of cow-
munities. But Muhammad preached Isldm not merely
for the municipal governent of the Arabs, but for
the gunidance of men’s lives generally. In other words
he propounded the principles of municipal law as an
integral part of a comprebensive scheme of universal
religion.

The history of Mubammadan law subscquently to
the promunigation of Islim and of the Muhamiadan
legal science is divisible iuto four distinet periods.
The first period commenced with the Hijrad or retire-
ment of the Prophet to Madina {a.Dp. 622) and ended
with his death (a.D. 632). This has been rightly
called the ‘legislative period’ of Islim when laws
were enacted by the divine legislator and promulgated
in the words of the Qur’dn, or by the precepts of
Muhammad. These arc the texts upon which as
their foundation the superstructure of the four Sunni
Schools has been constructed.

The second period cxiends from the date of the
Prophet’s death to the foundation of different schools
of jurisprudence, and would cover, roughly speaking, the
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time of the Companions of the Prophet (Ashab)
and their successors (Tdbi‘Gn). It wias an age as has
been observed mainly of collection and of interpreta-
tion and extension of laws by collective deliberations.

The third period was marked by a theorctical and
gcientific study of the law and religion, and it was
then that the four Sunni Schools of jurisprudence were
established. Tt commenced about the beginning of the
gecond century of the Hijra and practically ended
with the third century.

Since then there has been no independeni exposition
of Muhammadan law, and Jurists have been engaged
within the limits of cach School to develop the work
of its founders. This may be called the fourth period
in the history of Muhammadan law and cannot properly
be said to have yet come to an end. An elaborate
classification has been made of the jurists of this period
and their work, but it will be more appropriate to deal
with that question in any detail in connexion with
the doctrine of taglid.!

Qur'dn is the name of the collection of those reve- The first
lations which were made to Muhammad when he was period
vested with the oftice of the Prophet and Messenger The Quran
of God. The revelations were made in God’s own
words as containing His wishes and commands. Ifs
text which existed from eterpity was communicated
from time to time in pieces called 4ydt or verses.
Many of the verses laying down rules of law were
revealed with reference to cases which actually arose.
Bometimes God in His wisdom repecaled somc pre-
vious injunctions, and laid down others in their stead
more suitable to the needs of men.

The other sources of the ordinances of God, during The precepts
the lifetime of the Prophet, were his precepts or
Abddith. Often questions arose for decision, for the
solution of which no direct revelation was forthecom-

Ing, or certain points had to be explained and made
clear. The promouncements made by the Prophet on
all such oceasions are known as Ahgdith or pre-
cepts, and are regarded as of sacred authority. His

. 1 8eo post, Ijtihad and Taqlid,
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dicta in all matters of law and religion were inspired
and suggested by God, though expressed in his own
words, while the Qui'dnic texts were God’s, both in
language and thought. The Prophet's precepts and
usages were likewise guided by God, and, in the
same way as the texts of the Qur’dn, {urnished an
index of what was right and lawful. His approval
or disapproval was sometimes implied [rom his conduct.
If, for instance, a certain usage or course of action
was followed by the Muslims within his knowledge,
and the Prophet expressed no disapproval thereof, its
legality was presumed. Similarly, if the Prophet studi-
ously avoided a certain course of conduct, it has to be
presumed that he disapproved it.

When the Prophet died in June a.D. 632, the eleventh
year of the Hijra, the task of the spiritual and worldly
government of the Muhammadan commonwealth de-
volved on his Companions, and a new era commenced
in the history of Mubammadar jurisprudence. He
being the last of the prophets, there was no longer any
one through whom God could promulgate His wishes
and commands for the guidance of the Muslims. The
divine Book and the precepts and the precedents of the
Prophet were, however, still left for reference and
instruction. If a text of the Qur'dn or pronouncement
of the Prophet covered a point, or if the I’rophet had
decided a similar case, there could be no difficuliy. But
fresh facts and new circumstances often arose for which
no provision had been made, specially as the affairs of
the community becamc more complex with the growth
of empire. In the absence of authority, the Companions
had to guide themselves by the light of their reason,
having in regard those usages of the community which
had not been condemned by the Prophet. Those who
were associated with the Prophet as his Companions,
and often shared his counsels, must have known, as if
by instinet, the policy of Isldmic law, and whether a
particular rule or decision was in harmony with its
principles. It is presumed, therefore, that an agreement
among the Companions in a particular view vouched
for its absolute soundness, and even their isolated
opinions are regarded as of high amthority.
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The first and the most momentous problem that the Election
community had to solve on the Prophet’s death wag of the
that of finding a successor to him as the head of the S;‘;L%l;’ht};e
Muhammadan Commonwealth, Over this question the chief of the
Muhammadan world has since then divided itsell into community
two hostile factions, the Shi‘ahs who assert that the
Imdmate or Caliphate should have continued in the
family of the Prophet, and the rest of the Muhar-
madans who support the right of the community

(Jamé‘t iclos) to elect the chief. At the time of the

Prophet’s death, however, the clairns of ‘All according
to accepbed history were not openly put forward, and
~ Abd Bakr was elccted the first Caliph. He was the
head of the State, and as Imam he led the Friday
prayers. He was no doubt in his capacity of Caliph
the chief exccutive authority, but he had no sovereign
power nor any royal prerogative. He was simply the
principal magistrate to carry out the injunctions of
the Qw’an, and the ordinances of the Prophet. He
- bad no legislative functions, for God alone is the legis-
lator in Isl4m.

As the Muhammadan community was to be gov- Collection
erned in the main on the principles already laid ofthe
down for the purpose, the necessity of collecting nran
the verses of the Qur'dn and the precepts and prece-
dents of the Prophet forced itsclf upon the attention
of the early Muslims. The texts of the Qur'dn dur-
ing the lifetime of the Prophet had been preserved,
either in the memories of his companions, or by heing
inscribed on bones, date-leaves and tablets of stonc.
In an expedition against the impostor Musailima, a
large number of the reciters of the Qur'sn (Qurra’ 5-5'3'),
were slain, and at the suggestion of ‘Umar, Abd Bakr
had the divine Book collected. Z%aid, who used to be
constantly with the Prophet and often acted as his
amsgnuensis, was cmployed at this task which he
accomplished between a.®. 11 and 14. But several
different versions and readings of this edition soon
crept into use, and ‘Uthmin, the third Caliph, per-
ceiving the need for a correct version again utilized
the services of Zaid in revising the first edition. On
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the revision being completed, ‘Uthmén caused all the
remaining editions to be destroyed, and it is due to
this fact that at the present day only one authentic
and uniform text is in use throughout the Muslim
world.

The sayings and decisions of the Prophet were not,
however, collecled by the authority of the State as
was done in the case of the Qur'dan. What the reason

by authority was can only be conjectured. Their collection was

of the
State

Traditionists

and
jurists

Madina
and
Kufa

left to the piety and private enterprise of the Muham-
madans. Men who were most learned in the traditions
soon gathered round them an increasing band of
students cager to learn and store up every saying of
the Prophef, Tt seems that this very zeal gave rise
to many a false and inaccurate tradition, for ‘Umar,
during his Caliphate, discouraged and even stopped
for some time the reporting of traditions. But his
action had only a temporary cffect, and the study of
traditions continued with the progress of time to be
pursued with all the greater vigour.

All traditionists, however, were not necessarily jurists.
Among those who, by their learning and aptitude in
deducing rules of secular and canon law, acquired emi-
nence among the Companions of the Prophet, the names
of ‘Ali, ‘Umar, Ibn ‘Umar, Ibn Masid and Ibn ‘Abbds
stand out most prominent, and many imnportant princi-
ples of Muhammadan jurisprudence are based on their
opinion. Ibn Mas'ad for a long time gave lcctures
in Hadith and law at Kifa, while other jurists and
traditionists carried on the work of teaching at Madina.
These two places, especially the latter, continued for
2 long time to be the scats of sacred learning. Of
Ibn Mas“td’s pupils the names of Al-qama and Aswad
are best known. Al.gama occupied the professorial
seat, and when the latter dicd he was succeeded by
Aswad. On Aswad’s death the mantle of the teacher
fell on the shoulders of the famous Ibrihim an-
Nakha'i, who was known as ‘the jurist of ‘Irdq’. Ibra-
him is reported to have made a collection of the
principles of law that had been hitherto established,
and Hammadd, under whom Abvt Manifa afterwards
studicd jurisprudence, had a copy ot this collection.
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The study of the traditions was the especial feature
of the Madinite school, though 1t is not to be sup-

osed that other jurisis in any way overlooked or
minimized the importance of this subject which is one
of the fundamental sources of law. A jurist must
be lcarned in the traditions, though cvery traditionist
was not & jurist. The mode of teaching the truditions
was like this. The teacher or rcciter used to call out
from his seat: ‘ It was related to me by so and so,
40 whom it was rclated by so and so . . . that the
Prophet of God said this. ...’ The students would
then take down word by word the tradition, as well
as the chain of authorities with which it was prefaced.
This statement of authoritics was called asndd (Wiwl),
and as time receded from the age of the Prophet, the
chain of narralors neccssarily lengthened.

For some time after the death of the Prophet no Administration
Q4di was appointed, and Abé Bakr himself adminis- Off;“‘ti:;
tered justice as the IYrophet ‘had done before him.gfstefroure
But when the political affairs of the cowmmunity Caliphs
increased and pressed upon his fime, he delegated his
judicial functions to ‘Umar. Abu Bakr was the first
fo establish a prison-housc for the malefactors. His
successor ‘Umar appointed the first Q4di, and he en-
forced the principle that the majesty of law was supreme,
and that the administration of justice must be above
the suspicion of subservience to executive authority. He
bad once a lawsuit against a Jew, and both of them
went to the Qddi who, on seeing the Caliph, rose in his
seat out of deference. ‘Umar considered this to be
such an unpardonable weakness on his part that he
dismissed him from office. It does not, however, appear
that during ‘Umar’s time the power and jurisdiction
of the Q4di were properly defined, or that any distinct
machinery was provided for the execution of decrees
and sentences. DBut by the time of ‘Alf, who like ‘Umar
Wwas noted as a jurist, the jurisdiction of the Qadi and
the legal procedure appear to have acquired & greater
fixity and certainty. He was assassinated in a. H. 40,
and this brought to a close the age of ‘the rightly-

guided Caliphs (c)}"‘:"t)” sladddhy.  This period, from the
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point of view of jurisprudence, was characterized by a
close adherence to the spirit of the ordinances of Isldm.
Law was administered either by the head of the State
and the Church, or under his direct supervision. The
boundaries of Islam expanded with prowing rapidity,
and it came into contact with the laws and customs of
the different subject nations. The first four Caliphs
were men of action and experience of the world, and law
in their hands, while it was not separated from religion,
became imbued with principles of practical application.

The first act of the Umaiyad dynasty, their successors,
wag to remove the seat of the Caliphate to Damascus.
outside the limits of Arabia DProper. Though they
were at the head of the Statc as Caliphs, they were not
generally speaking noted for their knowledge of the
sacred laws. A bright excepiion must, however, be made
in favour of ‘Gmar ibn *Abdrl-Aziz, who was remark-
able not only for his rigid piety, but also for his ex-
tensive knowledge of the law and the traditions. There
are roany traditions which rest upon his authority.
The Qddi still administered justice, but law during the

Commencement reign of the Umaiyads grew and developed only in
of the study of the lecture rooms of the professors, who did not come

law as a
science

Its encour-
agement by
‘Abbasides

into contact with the practical concerns of the admin-
istration of justice. The zeal, however, for the study
of law did pot abate, and during the latter days of the
Umaiyads it was largely influenced, at least in ‘Irdq
and Mesopotamia, by the vecently introduccd sciences
of divinity and scholastic logic. It is in this newly
awakened scientific spirit that we must seek the begin-
ning of the science of Muhammadan jurisprudence. The
distinction of first classilying the laws under different
subjects, of introducing the use of technical phraseol-
ogy, and of arranging the different sources of law is
ascribed by some to Wigil ibn ‘Atd, the founder of the
Mu’tazila sect.

With the fall of the house of the Umaiyads and
the accession of the ‘Abbasides to power, in 4. H.
182, 4 new impetus was given to the study of juris-
prudence. The ‘Abbdside Caliphs loved to patronize
learning and extended special encouragcment to the
jurists, partly it may be from political motives,
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Baghdad their capital became the centre of culture

- and attracted jurists and traditionists from Hijdz,

Syria, Mesopotamia and other parts of the empire.

- Phe * Abbdside Caliphs appointed as Q4dis men noted

. for their learning and legal acumen, and gave them

" handsome salavies and a high place of dignity in the

State.

" During this period, though for a short while, Muham- Was

© madan law once more, as in the age of the Com- Muhammadan

:—:'.Pg,nions, came into contact with the practical concerns gzggz;zggnce

- of life, and the study of the Greck and perhaps Roman by the

" literatures and sciences also came into considerable Roman

. vogue about this time. To the students of comparative JUrisprudence P
jurisprudence it must be interesting to note the points

of resemblance between the rules of the Muhammadan

-and the Roman laws and the theories of their re-

“.spective jurisprudemce, but since the Mubammadan

jurists themselves make no sallusion to the Roman

“system, and their theories exclude its recognition as a

~factor in moulding the Muhammadan system, it is

“difficult to determine with any degree of certainty the

. extent of the obligations, if any, of the Muhammadan

- jurists to the Roman jurists.

“ It was during the rcign of the ‘Abbdsides that the The third
four Sunnf Schools of law, with whose jurisprudence Pe¥0d

. We are now concerncd, were founded. The principles Foundation

~of these four Schools arc substantially the same, and ‘S’f ;h"' lSun:ni

they differ from ecach other merely in matters of Of 1::;9

detail. They are classed together in contradistinction

“to the only other important existing school of law

among the Muhammadans, namely, the Shi‘ah school,

though the differences even hetween the Shi‘ahs and

the Sunnis centre more round questions relating to

political events of the past, rather than to any

€eneral principles of law or jurisprudence. We are

not, however, called upon to deal with the legal

8ystem of the Shi‘ah School.
Abi Hanifa an-Nu'man ibn Thabit, cornmonly known Abu Hanifa

88 Imém Abd Hanifa, the founder of the most im-

portant of the Sunni schools, was born in the year . H.

80, during the time of the Umaiyad Caliph, ‘Abdu’l-

Mdlik, and died at an advanced age, eighteen years
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after the ‘Abbédsides came to power. He first studied
scholastic divinity, but soon abandoned it in favour of
jurisprudence. He attended the lectures of Ja‘far
ag-Sddiq and of Hammad, the first of whom, a de-
scendant of the Prophet, was noted for his great
learning and piety, and is rcgarded as an Imam of
the Shi‘ah School. The latter, as already stated, was
a disciple of Ibrdhim un-Nakha'i and enjoyed high
reputation as a jurist. The traditionists from whom
he heard traditions were Ash-Sha‘bi, Qatdidah, Al-
A‘mash, and other men of eminence 1n that branch
of learning. Abu Manifa was endowed with talents
of an exceptional nature and had the true lawyer's
gift of detecting nice distinctions. He possessed re-
markable powers of reasoming and deduction, which,
combined with the resources of a retentive memory
and a clear understanding, brought him into rapid
prominence as a master of jurisprudence. Men flocked
to his lectures, and among his pupils the names of
Akt Yusuf, Muhammad and Zufar are intimately
connected with the science of Muhammadan Iaw.
The teachings of Abd Flanifas acquived for him the
title of ‘upholder of private judgement’ (5! Jah),
and his School of Law was distinguished by that
epithet. There can be no doubt that he was con-
sidered by his contemporaries to rely less upon the
traditions in arriving at legal conclusions and more
upon deductions than the other jurists. In fact in his
time, it must be noted, the jurists were broadly
divided into two classes: those of Hijdz or Arahia
Proper who were called ‘the upholders of the tradi-
tions’ (cigosll Jal). and those of ‘Irdg who were
known as ‘ upholders of private opinion’. It would not
however be correct to suppose that Abu Hanifa lacked
a sufficient knowledge of the traditions, or that he did
not regard them as a legitimate source of laws. Ibn
Khalddn observes: ¢ Some prejudiced men say that
some of the Imdms had a scanty knowledge of the tradi-
tions, and that is the reason why they have reported so
few of them. This cannot be true regarding the great
Iméms, because.the law is based on the Qur'dn and
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the Sunnpa (i.c. Traditions), and it is a duty incumbent
 on them to seek out the traditions. But some among

them accept only & small number of traditions, because

of the severity of the tests they apply.’' In sifting
the traditions Abd Haunifa was undoubtedly more
~ grict than the others, and the tests that he applied
. 4o them resulted in excluding many traditions which
‘ the people generally accepted as genume. Further,
. the principles that he laid down confined within a
narrow compass the traditions from which a rule of
law might be legilimately deduced. It is said that
he felt justified in acting upon eightcen traditions
only out of the great mass that was then in vogue.

But his chief work lay in [ormulating the theories Qiyasor
and principles of jurisprudence, and he was in fact the @nalogical
founder of the Muhammadan science of law as we deduction
find i6. He was the first to give prominence to the
doctrine of Qiyds or analogical deduction, though,
as a principle of law, it was undoubtedly in practical
-operation before his time. He, however, assigned
a distinctive mname and prominent position to the Istihsan or
principle by which, in Mubammsadan jurisprudence, juristic
the theory of law is modified in its application to S4%i%Y
actual facts, calling it istihsdn (,lws! 16 preference),
which bears in many points remarkable resemblance
to the doctrines of equity. An example will best illus-
trate the respective operation of the doctrine of Qiyas
and of istihsén. A contract of the nature of sale
according to the Mubhammadan law in order to be
valid requires that the subject-matier must be in exist-
ence at the time of the contract. Arguing analogically
& confract with a wanufacturer or artisan that he 1s
to supply goods of & particular description for a
specified price would be invalid. The principle of
istihsén, however, intervencs and establishes the legality
of such a transaction on the ground of necessity
based on the universal practice of mankind. Abd
Hanifa also exiended the doctrine of Ijmé‘ (conscnsus
of opinion) beyond what many of the contemporarics
were willing to concede. Some were of opinion that

1 ¢ITbn Khaldin '’ {Bulaq edilion), vol. i, p. 371
4
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the validity of Ijm4* (&‘-A_Thl) as a source of laws
should be confined to the companions ¢f the Prophet
and others would extend it fo their successors, but no
further. Abfd Hanifa affirmed its validity in every
age. He also recognized the authority of local customs
and usages (‘urf ;_;';E) as guiding the application of
law. It is laid down in Al-Ashbdh wa'n-Nadhair: !
‘ Many decigions of law are based on usage or customn,
so much so that it has been taken as a principle of
law.” The Qurdn and the precepts of the Prophet
were with him as with all other jurists, the primary
sources, Ijind‘ coming next to them, and analogy,
juristic preference and local customs being regarded
merely as secondary sources.

In the work which Abu Hanifa did in the domain
of jurisprudence, he was assisted by many able dis-
ciples, some of whom have already been mentioned.
He also instituted, it is said, a committec consisting
of forty men from among his principal disciples for
the codification of the laws. Of this committee Yahyd

ofthelawsby jbn Abi Zaid, Hafs ibn Ghiydth, Abd Yusdf, D4’ad

Abu Hanifa
and his
disciples,
and their
works

at-T4i, Habbén and Mandal were men of great reputa-
tion as traditionists, Zufar was noted for his power
of deducing rules of law and Qdsim ibn Nu‘m
and Muhammad were great Arabic scholars. The
committee used to discuss any practical and theo-
retical quesbion that arose or suggesied itself, and the
conclusions which they agreed upon after a full and
free debate were duly recorded. It took thirty years
for the code to be completed, but each part as it was
finished was circulated broadcast. The entire code,
however, hags now been lost, an irreparable loss no
doubt to the cause of Muhammadan jurisprudence.
With the excepiion of bis contributions to this code, it
is doubtful whether Abd Hanifa wrote any other book,
for ‘Figh-i-Akbar’ commonly attributed to him is
not considered by some well-informed authorities to
be his production. We have, however, a small col-
lection of traditions based on his aunthority and called
¢ Musnadu’l-Imém Abd Hanifs ' and a letter which he

1 Lucknow edition, p. 116,
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wrote for the instruction and guidance of his disciple

- Abft Yusif in his office of Qddi is still in existence.
Abt Yusuf, who for a long time acted as the chief

Qédi of Baghdad, enjoyed the confidence of his teacher
-and was held by him in great estecm f[or his talenis,
Jearning and knowledge of the world, and many
‘a principle of practical application in Hanafi law may
-be traced to his influence. Muhammad, the other well-
:known disciple of Ab2 Hanifa, was a copius writer,
sput only some of his books are available. Abt Hauifa
was offered the office of Qddi, and because he refused
to accept it on conscientious grounds, Ibn Hubaira, the
‘Governor of Kifa, had him flogged. Al-Mansur at
st cast him into prison, ostensibly for the same
reason, and therc the great jurist expired, having
‘been, as believed, poisoned at the instance of the
‘Caliph. He was held in such esteem that his funeral
‘prayers, it is reported, werc said for ten days, and
on each day about fifty thousand people attended.
The Muhammadans of India, Afghanistan and Turkey
are mostly Hanatfs, and the followers of his School
are also largely found in Egypt, Arabia and China.

. The age of Abui Hanifa was the age of jurists. Malik
At Madina, the city where the Prophet fulfilled his
‘mission and dicd, & great jurist arose in the person
‘of Malik ibn Anas. We have seen that ever since the
‘death of the Prophet, that sacred city continued to be
‘regarded as the home of traditionary learning. Milik
‘was born in 4. m. 95, at Madina, and there he studied
and taught and did all his work. In his time he was
looked up to as the highest authority in Hadith, and
his fame in this respect has not sutfered by the Iapse
of time. He was not only a traditionist but a
Jurist, and founded a school of law which exercised
great influence in his lifetime. The Moors of Spain
belonged to his school, which still counts numerous
followers in northern Africa. Mubammad, the disciple
of Ab& Hanifa, studied traditions under bim for three
years, His doctrines were not, however, esscntially
different from those of Abu Hanffa. Malik leaned
more upon fraditions and the usages of the Prophet
and the precedents established by his Companions. He
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upheld the exercise of judgement when the other
sources [ailed Lim. Being in a better position than’
Abu Hanifa to be acquainted with the laws as laid
down by the Companions and thelr successors, he
embodied them more lavgely in his system. He
attached a preponderating weight to the usages and
customs of Madiuna, relying on the presumption that
they must have been transmitted from the time of the
Prophet. He recognized a principle, corresponding to
that of Abu Hanifa's istihsin, pamely, that of public
wellare (muslahat &\le<) as a basis of deduction.
To the four main sources of law, the Qur'én, the Hadith,
Iimé‘ and analogical deduction he would add Istadldl
(J¥oiw)) as a fifth source. Istadldl is a principle of
juristic deduction which according to his School does
not come within the scope of analogy.! M4dlik ibn Anas
died twenty-nine years after Abd ITanita. Imam Mdlk’s
‘Al-Muwatta’, a collection of traditions, is well known
and contains about three hundred traditions.

Among Malik’s pupils, Muhammad ibn Idris Ash-
Shafi'f atiained even greater eminence as a jurist than
the master himsclf. He was born in Palestine, being
descended from ‘Abduw’l-Muttalib, the grandfather of
the Prophet. He attended lectures on law and tradi-
tions not only of M4dlik ibn Anas, but of other noted
doctors in law including Muhammad, the disciple of
Abt Hanifa. At an early age he evinced proofs of
great talents, and while still a youth delivered lecturcs
in jurisprudence. His fame soon spread and the
doctrines which he cnunciated found great vogue.
The school of law with which his name is associated
takes rank in the number and importance of its fol-
lowers mnext orly to the Hanafi school. He was
noted for his balance of judgement and moderation
of views and though reckoned awong the upholders of
traditions, he esamined the traditions more critically
and made more use of analogy than Mdlik. He
allowed greater scope to Ijméd‘ (consensus of opinion)
than M4lik, putting a more liberal and workable

1+ M ukhtasas’ of Thu H4jib (vol. ii, p. 281} and ¢ Al-Mankhdl’ of Imdm
Muhammadu’l-Ghazili, 39s. Bobar Colloction, Imperial Library.
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interpretation on the well-known dictum of the Prophet,
«My people will never agree in an crror. DBut he
agreed with Malik in adopting istadlal! as a fifth souvece
and rejected Abu Hanifa’s equity of the jurist.’ He
wes the first to write & treatise on Usal or principles.
Egypt s the principal stronghold of his doctrines,
put his followers are to be found in other parts of
Africa, in Arabia and also somc in India, specially in
Bombay and Madras.

Among the scholars who attended Ash-Shafi'i’s lec- Abmad ibn
tures was Abd ‘Abdi'llih Ahmad ibn Hambal, known as Hanbal
Imém Hanbal, who founded the fourth and the latest
of the Sunni 8Schools of jurisprudence. He was born at
Baghdad (a. 1. 164) and studied under different masters
including Shéfi'f. DBut from all the accounis that are
left of him, he appears to have been more learned in Morea
the traditions than in the science of law. As a tradi- traditionist
tionist and theologian his reputation stood very high, thap a jurist
and in the number of traditions that he recollected no
one, even in that age, approached him. Io law he
adhered rigidly to the traditions, a much larger number
of which he felt himself at liberty to act upon than
any other doctor. His interpretation of them was
literal and unbending, and according to some he allowed
a very narrow margin to the doctrines of agreement and
analogy® He was o man of great piety and uncom-
promising opinions, and was persecuted by the Caliph
Al-Ma'mian, because he adhered to his own views on
certain points of divinity, and refused to conform to
those that had found favour in court. This unjust
persecution served only to enhance the great reverence
In which he was held by the people, and it is said
that, when he died in a.H. 241, 800,000 men and 60,000
women attended his funeral. His followers, who were
regarded as reactionary and troublesome, werc perse-
cuted from time to time. Now his School consists
only of a few followers and those only in certain
Parts of Arabia. He himself does not appear to have
written any treatise on law, and I have been able to

1¢ Avatul-Bayyanst’, vol. iv, p. 174,
2« Al-Mankhnl’, pp, 213-5 and 229,
3 Thid, p. 189,
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secure only one treatise which expounds his docirines.
One also meets with occasional references to his views
in the law-books of other Schools. His great work,
a collection of 50,000 traditions reported by him and
known as ‘¢ Muspadu'l-Imdm Hanbal’, has now been
printed and forms a valuable addition to the literaturc
on the subject. But, as it i8 not arranged according
to the subjects, its usefulness for purposes of reference
18 much impaired.

The age of the four Imdms produced other teachers
who had for some time a considerable following of
their own. Among them Sufydnu’th-Thivl and Da’'dd-
uz-Zebirl (the literalist) attained eminence as jurists.
But their systemas are now extinct amd do not call
for any notice here. With Imidm Hanbal, therefore,
the age of independent jurists came to an end, and the
work that has been done since then in developing the
laws and legal science has been mainly supplementary.

But before continuing the narrative of jurists, I
ought to make some mention of the great teachers of
traditionary learning who succceded Imdam Hanbal.
These men do not rank as great jurists, but the influ-
ence of their labours on the developruent of laws cannot
be overrated. Imdm Hanbal’s remarkable eruditien in
traditionary learning combined with the austere piety
of bis life gave a fresh impetus, if any indeed was needed,
to the study of traditions. A new band of scholars, the
most prominent of whom are known as the Imams of
tradition as distinguished from Imdms of jurisprudence,
headed by Abd ‘Abdvldh Muhammad Abd Tsmd<l al-
Bukhdri commonly known as Bukhéri, a pupil of Hanbal
himself, devoted themselves exclusively to a scientific
investigation of this important branch of religious learn-
ing. Zuhri, Milik and Ibn Juraij had already set thc
example 1n collecting traditions in the more durabice
and reliable form of a book, and the jurists geuerally
had demonstrated the need for critically sifting und
examining them, laying down, each according to his
own light, rules for their interpretation and applica-
tion as a source of laws. TFrom the latter half of
the third until the earlier part of the fourth century
(a.H.) the task of collecting and sifting the traditions
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was undertaken in the same spirit of comprehensive
thoroughness which characterized the work of Abu
Hanifa, Shafi‘f and Madlik in the domain of jums-
prudence Bukhdri was the pioneer in this enterprise
and his collections are regarded by the Muhammadans
of Supni Schools as the most authoritative. His book
-contains about 7,000 traditions which he selecled as
‘guthentic out of 600,000. He died in 4. E. 236 (a.D.
869). Side by side with Bukhdri and in the samc field
and with same scientific methods though independently,
worked Muslin ibnu'l-Hajjij of Nishapur known as
 Muslim. He died in s.H. 261 (a.Dp. 874). Munshm’s
. work, though smaller in bulk, can hardly be said to
“be of inferior authority to that of Bukhdri, and the
" collections of these two are pre-eminently distinguished
;;s.s the two ¢ Sahihs’ or the two correct collections out
“of the six collections which are regarded by the Sunnis
ias suthentic. The remaining four collections are by
“Pirmidhi (died a.H. 279 or a.p. 892), Abti D4id (died
“aH. 275 or s.D. 888), Ibn Mdjah (died a.1. 278 or
sA.D. 886) and Nisd’i (died 4. H. 303 or a. D. 915).
‘They all worked indcpendently of cach other, so that
_the same tradition is often to be met with in more
-than one of their books, and the greater the number
‘of collections in which a particular tradition finds
‘a place, its authority is held to be proportionately
strengthened. Bukhari and Muslim and the others
did a great service to the Muslim community by the
care and assiduity with which they examined the
traditions. Still it is not to be supposed, becanse a
tradition is reported in one of these collections even
in Bukhari’s or Muslim’s, that it is always accepted
B8 genuine by the followers of the Sunn{ Schools.
Indeed nothing has been a ore {fruitful source
of conflicting opinions in matters of law among the
Sunnf jurists than the question whether a particular
tradition is to be regarded as genuine or not,
although it may be one for whose authority one or
more of these writers may have vouched.
It may be observed here that the influence which Inﬂ(;:;?i;i

Bukhérf and Muslitn have exercised on Muhammadan E:Jums
Turlsprudence though mnof, perhaps, apparent at the prudence



32 MUHAMMADAN JURISPRUDENCE

first sight, has been great. Their work has directly
tended, as was to be expected, to strengthen the
position of the jurists of Hijdz, or ‘the upholders
of traditions’, especially of the Shifii and Maliki
Schools, Thonugh indirectly and perhaps more or less
imperceptibly 1t has also exercised considerable influ-
ence on the ‘followers of private judgement’, that is
the ‘Irdqi school of thought with which the name of
Abd Hanifa is especially identified. In fact, it has
served to draw both the schools of thought together,
so that traditions reported in the six correct collections
are constantly, and at every step, referred to in the
most authoritative writings of the Hanafi jurists in
support of their propositions. If we bhear in mind
tbat Abu Hanifa himself, who lived at a time when
the preccpts and usages of the Prophet were fresh in
the memories of the successors of the Companions,
and came 1into contact with almost all the great
traditionists of the age, is reported to have accepted
only seventeen or eighteen of them as genuine, and
that the number of traditions, which his followers
since his time have acted upon as aunthentic, may be
counted by hundreds, one cannot help inferring that the
stand-point of the Hanaff school of thought must have
undergone great modification under the influence of
Bukhari and his collaborators. In fact, though Bukhari
was strongly opposed to the doctrines of Aba Hanifa,
and laboured to show from the traditions which he eol-
lected that, on many questions, the view which found
support of the latter’s School was wrong, his name
and his book stand high in the reverence of the Hanafis.
At the same time, just as the Hanafis have made
considerable advance towards the ‘upholders of tradi-
tions’ in making larger use of traditions in matters
of law, the jurists of the latter school of thought have
also shown an increasing inclination to use those
methods of interpretation and deductions of which Abu
Hanifa was the most eminent exponent. The result
has been to hold them all together as ¢ followers of the
middle course’'. 'To wbat extent thc latest phase of
the doctrine of tagqlid will serve to stereotype the
differences among the four Sunni schools by destroying
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that spirit of comprowmise, which has been their most
sttractive feature, remains yet to be seen.

It will not be out of place to mention here that The study ot
the study of the Qur'dn, the primary source of all the Quran
laws, also occupied some of the best falents among :;i‘ntieof i
the Muhammadans and the science of its interpre- interpreta. s
tation (tafsirﬁmi}) was naturally regarded as of the high- tion
est importance. Of the numcrous commentaries that
bave been written, those by Tabart (died in A.H. 310
or A.D. 922), Zamakhshari (died in A.H., 338 or A.D,
1143), Baiddwi (died in a. 1. 685 or a. ». 1286), Ghazzadll
(died in A.7m. 504 or a.p. 1110), the two Jaldlu’d-dins
{one of whom died in 1459), and Fakhru'd-dini’r-Rézi
are well known. To this Jist may be added ¢ Tafsir-1-
Ahmadi’, a most useful commentary on those verses
of the Qurdn, from which rules of law have been
deduced, written by Ahmad, commonly known as Mull4
Ji‘wan, who lived in the time of Auvangzeb. In this
connexion it must be bormne in mind that comumen-
tators of the Qur'dn like traditionists, however dis-
tinguished in their own sphere, do not as such have
a recogmized place in the rank of juvists.

To resume the narrative of jurists: the work which The legal
has been done by the foremost jurists of the third science
period, espectally Alu Hanifa, Shdii'i and Ma4lik, is
of twofold character. Not only are muany rules of law
traced to their dicta, but they were the first to formu-
late the principles of the scicnce of Usil. Ustl liter-
ally means roots and ‘ilmul-Tedl, or the science of
Usil, is the name for the legal science which concerns
itself mostly with u discnseion of the sources of law,
and matters, apperiaining thereto as contradistinguished
from ‘ihpa’l-Fard' (Fard® literally means branches),

Wwhich is the name for the material science of law
among the Muhammudany. The science of Usul cor-
responds to Huropean jurisprudence, though the two
sciences cannot, as wo shall see, be said to cover quite
the same ground. Unlike European jurisprudence,
Particularly as conceived by Mr. Ilolland and jurists
of his persuasion, Usil is not a purcly forroal scicnce.
While it includes within its scope the discussion
5
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of the theories aud general propevties of law, the appli-
cation of law to men's actions through the media of
rights and obligations, and the classification of legal
concepts, the main object ¢l this science is to discuss
rules velating to the interpretation of texts of the
Quré’n and the Hadith, the constitution of Ijmaf, and
analogical extension of the laws established by these
three sources to cases not falling within the lauguage
of the texts, but coming within thoir intendment. The
neced for such a science m the Mphammadan system
18 obvious. The only law-making that there has been
among the JMuhammadans was during the hfctime
of the Prophet. The principle of Ipnd® doubtless
admits of what for all praciical purposes may be
called legislation, but for lack of a definite machinery
for the purposes of colleclive deliberation, development
of laws through the agency of Ijma‘ has becn slow,
uncertain and fitful. The only other means left of
expanding the laws has been juristic imterpretation
and deduction. A science of the nature of Usdl
which is described as leading to Figh or the knowl-
edge of laws, became, thercfore, indispcnsable in the
Muhammadan system. The four principal teachers
above mentioned agreed in the main theories and
principles of this science,-though they dilfered among
themselves in certain details.

After tho close of the third century of the Hijra,
no one has succeeded in obtaining the recognition
of the Mubammadan world as an independent thinker
in jurisprudence. A succession of jurists have, on the
other hand, applied themseives to the task of complet-
ing the work done by the founders of the four Schools,
especially the Hanafi, the Shédfii and the Mdliki,
both in the domain of material and theorctical science
of law. As regards the formcr they devoted their
attention to concrete questions, which had not becn
dealt with by the founders of different Schools and
their immediate disciples, and to the colleetion and
arrangement of the opinions of the masters. This work
continued among the Hanafis until about the age of
Q4di Khén, who died in the sixth century of the

Hijra.



PR

THE LEGAL SYSTEM OI ISLAM 35

The jurists that succeeded took cven a narrower view
of their functions in this connexion. They occupied
themselves in determining which of the conflicting ver-
gions of the views of the principal jurisconsults, that is,
the founder of each School and his disciples, on a given

_question was correct, and in the event ol difference of

opinion among them, whose dictun was to be taken as
represcnting the accepted law. One of the last of these

lawyers among the Hanaffs was Sadru’sh-Shari’at, who

lived in the eighth century of the Hijra (died a.1r. 750
or A 1. 1349). I may observe herc that a notion exists

‘that henceforward there has heen no further exposition

of Muhammadan law, the ancient doctors having anti-
cipated every question and laid down a rule for its
golution. Such a notion is prima facic untenable, nor

is it founded in fact. Tt would be more accurate to

say, as held by jurists of authority, that the prineiples
that have been hitherto established wonld, if properly
applied, furnish an answer in most cases.

At the close of the f[ourteenth century we arrive ab
the age of commentators and annotators., Though carry-
ing on their work under a modest title, the contribu-
tions of these lecarned men to the science of law, at

Jeast of the miore prominent among them, have been

most valuable and important. It would be as much
& fallacy to suppose that commentators merely ex-
plain their texts and add nothing to the law, as
& similar asserfion with respect to the judgements of
judges in the English system. In fact, it is only in the
writings of these commentators that it is possible to

find the doctrines of the different Schools expounded

in their fulluess. [t would be mere pedantry to
deny, for instance, that the labours of such jurists as
Ibn Hammé4n, Ibn Najim and Ibn ‘Abidin among
others have largely helped to develop the Hanall
law. And, as a mabter of fact, no Muhammadan
lawyer of the present day would undertake to answer
& question of Hanaf{ law without consulting their
writings. The contribution by the Muhammadans of
India to the legal literature has not been very consider-
able, but ¢ Fatdwd ‘Alamgiri °, compiled under the orders
of Aurangzeb in the eleventh century of the Hijra, is as
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great an achicvement of learning, industry and research
as perhaps any legal literature cau boast of.

As regards the science of law or Usdl, Shdfid is
reported to have written the first book on the subject,
but it was not until the fourth cenmtury of the Hijra
that Ustl began to be studied as a separate science.
Among the writers on this subject a few of the more
prominent names may be mentioned here; on Hanafi
jurisprudence Abu Bakr Jagsdsu’y-Razi (died a. BH. 370),
Ifakheu'l-Isldm Bazdawi (died a1t 4%2), As-Sarakhsi,
(died A, u. 483), Al-Kurdr (died a. H. 562), Hisdmu'd-
din (died a . 710}, Sadvu’sh-Shari‘at (died a.1m. 747),
Satdu’d-din Taftdzdoi, Ibn Flammd {(died a. 1. 861),
and among the moderns Muhibbu'lldh {(died a.m. 119:
and Bahru'l-‘Uhtun; on Shafif jurisprodence Abd Bakr
Muhammad ibn ‘Abdwidh (died A. . 330}, An-Nawd'i
(dled A.m. 676), Tajn'd-dinu’s-Subki (died A. WM. 771),
Al-Mahalli (died A.1, 8064), and Ahmad ibn Qdsim ;
on Miliki jurisprudence Ibn Flajib (died 4.1t 646),
and Q4di ‘Udud (died A.H. 756); and on IIanbali
jurisprudence Q4di ‘Al'n’d-din and Abd Bakr ibn Zai-
dini’l-Khériji (died a. 1. 836). Of their writings those
that are ordinacily available and in vogue, Al-TUsul’
by Fakhru’l-Isldm Bazdawf, *‘Taudih’ by Sadru’sh-
Shari‘at with its commentary ‘ Talwih ' by Taftdzdni
among the Hanafis; ‘Jam‘w’l-Jawdmi‘’ by Tdju’d-
dipu’'s-Subki with its commentary by Al-Mahalli and
an annotation by Ahmad ibn Qisim called ¢Al-Aydtu’l-
Baiyinit’ amonyg the Shafi‘is; and * Mukhtasar’ by Ibn
H4jib, with its commentary by Qadr ‘Udud in Maliki
jurisprudence, are regarded as the mosi authoritative.
It may be noted here that, though Taftdzdni was a
follower of the Shafii School of law, his commentary
on ‘Taudih’ is held in greal esteem by the Hanafis.
¢ At-Taqrir wa't-Tahbir’ by Ibn Hamindm, the author
of ‘Fathwl-Qadir’, is also a book ot high authority on
Hanafi Ustl, and ‘Nurw'l-Aowdr’, a cowmmentary
on ¢ Al-Manar’, by the author of ‘ Tafsir-i-Ahmad?’,
and ¢ Musallamu’th-Thabit’ aud its commentary by
Bahrw’l-‘Ulim are also commonly used in India. I
have not comc across any book on Usil! by a Hanbali
jurist, and it is doubtful whether one is available.
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SECTION III—MUHEAMMADAN LAW IN BRITISH INDIA

. With the establishment of the Anglo-Indian courts,
‘tbe Mubammadan iaw has cntered upun a new and
interesting phase in Jndia. Tt is mno longer the law
of the land and is applicable to the Muhamnadans
g0 far as its administration by the courts is concerned
‘only by the declaration of the Sovereign power.

f In the early days of the British Settlement the
‘Muhanmmadan Code was enforced in all its depart-
‘ments, but in the course of time Muhammadan laws
yelating to the crimes and punishments, revenues, land
tenures, procedure, evidence, and partly transfer of prop-
.exty have been gradually abandoned and replaced by
‘the enactments of the Legislature. Questions relating
.to family relations and status, namely, marriage, divorce,
‘maintenance and guardianship of minors, succession
‘snd inheritance, religious usages and institutions and
‘dispositions of property by hiba, will and waqf are
'still governed by the Muhammadan law so far as the
"Muhammadans are concerned, and in somc parts of
‘India the Muhamumadan law of pre-emption, is also
‘recognized. And if any scct of Muhammadans has its
‘own rule, that rale, generally speaking, should be fol-
lowed with respecet to litigants of that sect, as laid
‘down by the Privy Council in Rajah Deedar ITusain’s
case) where the question related to the right of suc-
cession to the estate of a Shi‘ah Muhamiadan.

The administration of the Muhammadan, as well as
Hindu laws, was for some time carried on with the
help of Indian officers, who acted as expert advisers to
the courts, the Muhammadan law officers being called
Muftis and Maulavis and the Hindu law officers
Pundits. But for a long time the employment of
8uch experts, being considered undesirable and un-
Recessary, has been abandoned. In Hari Das Dabe
V. The Secretary of State for India? it was observed by
Mr. Justice liouis Jackson: ‘I confess it seems to me
fo be among the advantages for which the people of
this country have in these days to be thankful that
their legal controversies, the determination of their

1 2 Moo. I.A, 421, 2 5 Cal., 298.
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rights and their status have passed into the domain of
lawyers, instcad of pundits and casuists; and in my
opinion the casc before us may very well be decided
on the authority of cases without following Srecnath,
Achyatanand and others through the mazes of theiy
speculations on the origin and theory of gift.” These
remarks were appropriated by Mr. Justice Trevelyan
to the consideration of a question regarding the layw
of Waqfs which arose in the Iull Bench case of
DBikani Mian v. Swkhlal Poddar! But whatever may
bave heen the demcrits of the condemned system, it
should, in fairness, be admitted that the fatwés of the
Maulavis so far as they can be found in the pages
of the old law veports, are a faithful exposition of the
Muhammadan law on the points covered by them.

Since the services of the law officers were dispensed
with, two features, one closely allied with the other.
bhave been notliceable in the Anglo-Indian administra-
tion of Muhammadan law. In the first place, the
courts have experienced no small difficulty in ascey-
taining the Muhammadan law. In the case of Khajih
Husain ‘Ali v. Shazadih Hazari Begum, Markby, T,
observed: ‘As I shall have to point out presontly,
the means of discovering the Muhammadan law which
this court possesses are so cxtremely limited that
I am glad to avail myself of any mode of escaping
a decision on any point connccted therewith.’? And it
ig to be feared that generally speaking the courts and
the profession do not, even at the present day, feel
themselves on familiar and certain ground when a
question of Muhammadan law not settled by a course
of decisions arises for discussion, although several more
books on the subject are now available for reference
than in the days of Markby, J., for instance, Mr. Syed
Amir ‘Ali’s well-known work on Muhammadan I.aw
and Sir Roland Wilson's ‘ Anglo-Muhammadan Code .

Some would atfribute the phenomenon to the ¢ com-
plexity, uncertainty and avtificiality * of the system
itself. This is an important question and requires to
be considercd.

1 20 Cul., 116. 2 12 W.R., 344-7.
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The alleged complexity of the system, would, I ap- Allegea
prehend, be mainly attributed to the fact that the complexity,
Mubammadan municipal laws are treated as part of :Ege;?t‘ilgfy
the Muhammadan religion ; its uncertainty is generally cialicy of
imputed to the differences of opinion which undoubtedly Muhammadan
exist on wany questions among the jurists, and the 14ws
charge of artificiality is wmade with reference to the
character of many rules of Mubammadan Jaw and the
reasoning by which rules mm themsclves reasonable are
supported. 8o far as complexity of the system is
concerned, it is one of the chief objects of the science
of Muhammadan jurisprudence to explain the principal
concepts which connect the different parts of the
gystem, and to cnable a lawyer by the classification
and analysis of different kinds of laws, of actions, rights
and obligations 1o diseriminate hetween purely religious
and legal ideas. As for uncertainty, the description
would hold good in the domain of such matters as are
not covered by a plain text of the Qur'an or the
Hadith, and have not been settled by consensus of
opinion, that is, in respect of laws which are based on
juristic deduction. And there can be little doubt that a
considerable body of legal rules belong to this category.

I am not, however, sure that the recognition of &
fairly wide area of legal questions on which differcnce
of opinion 1s admissible, leaving as it does a large
margin of discretion in the courts to adopt on such
points rules, which are best suited to the exigencies
of particular circumstances, and calculated to uest
the requirements of substantial justice should not
counterbalance the inconvenicnce arising from unccr-
tainty. At all events, that is bow ihe matler is
regarded by the Mubammadan jurisis themselves,
who apply in this connexion the well-known saying of
the Prophet: ¢ difference of opinion among the people
18 the grace of God’! As for the charge of artifi-
ciality thc position secms to be this: according to
the theory of Muhammadan jurists not only do the
texts of the Qur'dn and authentic traditions contain

1¢ Raddu'l-Muhtar’, vol. i, p. 50.
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within them principles which are sufficient for religi-
ous guidance, as well as for the purposes of civil ad.
ministration, and any rules which arc not covered by
the words of a text are deducible by the application
of analogy to some rule expressly Iaid down by the
texts, but the relation between an original rale and the
deduction therelrom can always boe expressed in the
forms of syllogistic logic. An inevitable consequence
of this thcory has been that the pauncity of express
texts, added to the exigencies ol dialectical controversy
among rival juriste, often led them to hunt out anal-
ogy between questions quite unconnpected with each
other, such as a question relating to ablution and one
relating to gunardianship of minors. The form of rea-
soning in such cases, was bound to be more or less
artificial. It wmust, however, be rcmembered thai
whatever the process of raliocination, the soundness of
the conclusion itself has always to be tested by its
conformity to some broad principle and purpose of law,
such as neccssity or the needs of society. In this
connexion the further fact is to be borne in mind that
the Muhammadan sysiem has been developed by
jurists, many of whom were not directly in touch with
the practical necds of administration of justice. It
must afso be admitted that many of the rules of law
enunciated by the jurists, whether based on & formal and
literal interpretation of the texts, or on analogy, are
narrow and artificial. This is mostly noticeable in the
rules of evidence, and in the law relating to contracts
and dispositions of property.

It 15, 1n fact, a general feature of Muhammadan juristic
interpretation that questions, which in the modern sys-
tems of law are left for decision to the judgement and
discretion of the court, are embodied into rigid rules
of law leaving the court no discretion in the matter.
For instance, on questions relating to assessinent of
damages arising either in cases of contract or of tort,
very little is left to the discretion of the judge; a hard
and fast scale of compensation being laid down in par-
ticulax classes of cases. So also what in English law
would be regarded as rebuttable presumptions of law or
of fact are treated as conclusive presumptions of law,



MUHAMMADAN LAW IN BRITISH INDIA 41

and thus we find that rules of evidence are largely
treated as part of the substantive law. Similarly
freedom of contract and of disposition of property is
much hampered by restrictions and limitations, the
most far-reaching of which are traceable to the wide
operation which has been accorded to the doctrine of
reba, the principle of which is to secure a man from
loss arising from hazardous and unequal bargains.
These results are partly to be attributed to a tendency,
which ie observable in the earlier history of most legal
gystems, to attach more importance to the words of
s text rather than to its sense, and partly to the age
in which the Arab jurists lived, when disposition of
property, in most legal systems, was not so free as in
the modern times, and the procedure for trial of suits
was only beginning to emerge from the fest of ordeal,
and the idea of ascertaining the truth in cases where
the facts are in dispute, by weighing the evidence on
both sides, was Just finding a faint expression In juristic
consciousness. It seems to me, therefore, that the
difficulty in understanding and ascertaining the Mu-
hammadan law is mostly due to a more or less patural
inclination of the mind of a lawyer of the present day
to construe it by the light of modern theories and
principles with which he is most familiar, more es-
pecially as fcw people have the time or opportunity to
study the Mnhammadan laws as part of a compre-
hensive scientific system.

There is another stumbling block in the way of 2 Difficulty of
lawyer who has not studied Muhammadan law in the translating
original Arabic writings; it is not always possible for a ?g“ﬁamma‘dan
person translating the ideas of Arab jurists into English | eibbooks
to find words which will convey the exact legal signi-
ficance of many techmical Arabic expressions. That
difficulty is enhanced when an attempt is made to trans-
late & textbook like the ‘ Heddya’, which is written in
the most concise language, and in which the author in
discussing the various problems proceeds on the assump-
?ion that his reader is familiar with the principles of
lurisprudence, the Qur'dn and the Hadith, and with
the exact significance of legal phraseology. It is less
difficult, however, to translate a collection of opinions

6
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like ¢ Fatdwa ‘Alamgiri’ and that is one main reason
why Mr. Hamilton’s ‘Heddya’ has often to be critically
compared with the original Arabic text, while Mzx.
Baille’s digest 1s generally found to be a more reliable
guide. But here I must not be understood in any
way to depreciate either the high authority of
‘Heddya’, or to deny that Mr. Hamilton has rendered
valuable service 10 the administration of Muhammadan
law in India by his publicaiion. As regards the
Heddya, it occupies the foremost place among text-
books on Hanafi law and, there can be no doubt that
the work deserves its high reputation; in fact, one
feels at a loss whether to admire most the purity
and lucidity of its diction, the scrupulous care and
accuracy with which the legal propositions are dis-
cussed, the authorities weighed, and the conclusions
stated or the profound learning of the author, who is
reputed to have devoted forty years of his life to the
compilation of the book. The terseness of its style,
however, makes ‘Heddya' a most difficult book to
translate, and that is apparently the reason why Mr.
Hamilton did not attempt to translate the bare text,
for his work as is well known is a traunslation of a
Persian commentary of the ‘ Heddya’ especially pre-
pared for him. On doubtful points, therefore, it often
becomes necessary to refer fo the original ¢ Heddya’,
and its authoritative commentaries, in order to verify
the statements in Mr. Hamwilton’s book, and I am
further afraid that Mr. Hamilton’s way of stating the
arguments of jurists has at times led to the misappli-
cation of their dicta.

The other result of the passing of the Muhammadan
law into the domain of lawyers and judges, trained
in the modern English system, is manifest in a reluc-
tance on the part of judges to adhere literally to
the reported opinions of Arab jurists, when such rul-
ings from their narrowness and inapplicability to
modern conditions of life stand in the way of substan-
tial justice and of the requirements of a progressive
society. In a well-known passage in his judgement
in Mallick Abdool Gaffoor v. Mulika,! Garth, C.J,,

110 Csl,, 1123, '
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jn dealing with the question how far the doctrine
of wushd‘ is applicable to a gift of rents, mélikana
rights, and the like, observes: ‘In dealing with
these points we must not forget that the Muham-
madan law, to which our attention has been directed
jp works of very ancient authority, was promulgated
.many centuries ago in Baghdad and other Muham-
‘madan countries under a very different state of laws
-and society from that which now prevails in India;
.and although we do our best here in suits between
:Muhammadans to follow the rules of Muhammadan
law, it is often difficult to discover what these rules
really were, and still more difficult to reconcile the
differences, which so constantly arose between the
greab expounders of the Muhammadan law ordinarily
ecwrrent in India, namely, Abt Hanifa and his two
disciples. We must endeavour as far as we can to
-agcertain the true principles upon which that law
was founded, and to administer it with a due regard
o the rules of equity and good conscience, as well as
‘to the laws and state of society and circumstances
-which now prevail in this country.” The doctrine
‘thus enunciated, as far as it gocs, is undoubtedly
in accordance with the root ideas of the Muham-
‘madan system, the opinions of the most authoritative
‘doctors, and the practice which prevailed, at least, as
“long as the writers on law still thought for themselves,
‘and were not out of touch with the requirements of
“society. Necessity and the wants of social life are, as
we shall see, the two all-important guiding principles
-recognized by Muhammadan jurisprudence in conform-
‘ity ‘to which laws should be applicd to actual cases,
"subject only to this reservation, that rules, which are
-Covered by a clear text of the Qur'dn, or a precept of
indisputable authority, or have been settled by agrec-
ment among the learned, must be enforced as we
‘find them. It seems to me beyond question that,
8o long as this condition is borne in mind, the conrt
-0 administering Muhammadan laws is entitled to
‘take into sccount the circumstances of actual life,
8nd the change in the people’s habits and modes of
living. Whether this principle, so far as it relates to
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administration of justice, has been affected by the
doctrine of taglid and, if so, to what extent is 3
question which we shall consider hereafter; but it
must be borne in mind here that thc Anglo-Indian
courts administer Muvhammadan laws by virtue of
power derived from the Sovereign and from the cnact-
ments of the Legislature, and neither the rules and
conditions laid down by the Mubhanmadan law relating
to the qualifications of Qddis and Muftis, nor all the
limitations on their authority and discretion in ascer-
taining and administering the Muhammadan laws can
be said consistently with principle to bind the modern
judges. At the same time, however, it is obvious that
the courts must have regard in determinming questions
of Mubhammadan law, to the sources and authorities of
those laws, and to such interpretations of them as are
regarded as binding by the Muhammadans themselves.

This, in substance, is the spirit in which the courts
have been administering Muhammadan laws in India,
though it may be that, in some particular instances,
there has been a lapse from the principle. If we
analyse the rulings, the results may be thus sum-
marized. In the domain of law governing domestic
relations and succession, the courts have allowed

Muhammadan jhemselves a much narrower margin of freedom, if

family laws

any freedom at all, in applying the rules laid down
in books written by mediaeval writers to the altered
circumstances of modern world than in matters relat-
ing to dispositions of property, such as by gift, waqgf
or will.

In the well-known case of Bazloor Ruheem v.
Shumsoon Nissa Begum' the Judicial Committee, in
dealing with a Muhammadan husband’s claim for
restitution of conjugal rights obscrve, with reference
to the argument that the question should be decided
without reference to the Muhammadan law, that ‘ they
can conceive nothing more likely to give just alarm
to the Muhammadan community than to learn by
a judicial decision that the law, the application of
which has been secured to them, is to be overridden on

111 Moo. I. A., §51.
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.5 question which so materially concerns their domestic
pelations. The judges were not dealing with a case
jn which the Muhammadan law, was 10 plain conflict
with the general Municipal law or with the require-
‘ments of a more advanced and civilized soclely—as
kor instance, if a Muhammadan had insisted on the
‘right to slay his wife taken in adnltery’. In dga
:f'_j{akomed v. Kulsun Bibi', where the question related
#o the right of a Mvhammadan widow to maintenance,
‘and reliance was placed on the language of a particular
verse of the Qurdn to show that the widow was
entitled to maintenance independently of her share in
:;th_e estate of the husband, the Judicial Comaittee
yemark: ‘ They do not care to speculate on the mode
jn which the text quoted from: the Qur’an which is to
be found in Sara II, vv. 241~2 is to be reconciled with
the law as laid down in the “Heddya’ and by the authox
of the passage quoted from Baillie’s “ Imdmia”. But it
‘would be wrong for the court on @ point of this kind
o put their own construction on the Qur'dn in opposi-
fion to express ruling of commentators of such great
antiquity and high authority.’? The significance of
the Board’s emphasis on ‘a point of this kind’ bas
to be understood not only with reference to what has
just been mentioned, but also to what it had laid down
previously, with reference to the application of rules
relating to certain torms of disposition of property in
the Muhammadan law. The extreme limit to which
deference to the opinions of Muhammadan jurists hag
been carried in determining the Mubammadan law
-governing a question relating to family rclations is
.il!ustra,ted in a case reported in 12 W.R., 460, where
divorce pronounced upon compulsion from threats was
held to be effective, Jackson, dJ., observing : ‘' We are
Dot at liberty to substitute for the express rule of
_M_ullaamma,da,n law, as expounded by the best author-
ties, that which according to our opinion might be a
Wore enlightened and proper rule of law.’

125 Cal., 9.
2 It was appareutly not brought to the notice of the Committec

$hat the verse of the Qur’dn which was relied on had been repealed
by another verse.
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As to the mode in which Muhammadan law is to be
applied in questions relating to alicnation of property,
there seems to be a gradually increasing tendency
on the part of the courts, and notably of the Privy
Council, to assert a greater freedom of interpretation.
In one of the earlier cases—Khajoorronissa v. Row-
shan Jehan,! Sir Robert Collier, in delivering the
judgement of the Board, had observed, with reference
to the question whether & hiba, or gift infer wvivos,
would be valid without delivery of seizin, (page 196):
‘But it also appears that a holder of property
may, to a certain extent, defeat the policy of the
law by giving in his lifetime the whole or any part
of his property to one of his sons, provided he
complies with certain forms. It is incumbent on
those who seek to set up a proceeding of this kind
to show very clearly that the forms of the Muham-
madan law whereby 1ts policy is defeated have been
complied with.” But the extent to which such forms
are to be complied with is more clearly enunciated
in later rulings. In Muhommad Mumiaz Akhmad v.
Zubaida Jan,® the Judicial Committee held that the
doctrine relating to gifts of mushd’, or undivided sharc
in property, is wholly unadapted to a progressive state
of society, and ought to be confined within the nar-
vowest limits, and in ITbrahim Goolam Ariff v. Saiboo,’
in dealing with the same question, raised with refer-
ence Lo gifts of shares in joint-stock companies, their
Lordships rofer to the above observations with approval
and add: ‘The argument of the appellant was not
that the law of mushd' did in fact embrace tin the
sense of having been applied to) such property, Lut
that if the same aspect of life and things were logically
applied it involved the invalidity of gifts in dispute.
But this is not the true criterion.” The principle em-
bodied in this passage is, perhaps, even more clesrly
stated in Bagar Ali Khan v. Anjuman Ara Begam,'
where the Judicial Committee make the following

19 Cal., 184,

211 All, 460,
. 335 Cal, 1,

425 All,, 286.
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observa‘ﬁlons with reference to the arguments of
‘Mahmood, J., in support of his view that a valid
waqf cannot be created by will under the Shi‘ab law:

«In the judgement of this Committee dolivered by
Lord Hobhouse, the danger was pointed out of relying
nporl apcient texts of the Munhammadan law and even
on preccpts of the Prophet himself, of taking them liter-
ally and deducing from them new rules of law, espe-
gially when such proposed rules do not conduce to
substantial justice. That danger 1s equally great,
whether reliance be placed upon fresh texts newly
prought to light, or upon fresh logical inferences newly
drawn from old and undisputed texts. Their Lordships
{hmk it would be exiremely dangerous to accept as
» general principle that new rules of law are to be
jntroduced, becausc they seem to lawyers of the present
day to follow logically from ancient texts, however
i\iﬁhorit&tive, when the ancient doctors of law have
not themselves drawn those conclusions.” The judge-
mient of Lord Hobhouse to which allusion is here
made was delivered in the well-known case of Abdu!
Fateh Muhemmad Ishaq v. Rosomy Dhur Chowdly!
where it was held that a waqf, created with the object
mainly to benefit the donor’s family and posterity is not
suthorized by the Mubammadan law. It is not
hecessary in this place to consider how far the law
in support of the validity of such wagfs could be said
to be a new deduction; all that we are concerned with
here is to indicate the principle on which Muham-
madan law is interpreted and applied by the Indian
courts,

122 Cal., 619, p. 632.
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CHAPTER II

SCIENCES OF LAW, LAW AND
CLASSIFICATION OF LAWS

I Bave described in a general way the nature and
scope of Usilu’l-Figh, also called ‘Ilmu’l-Usil, which,
is the Mubammadan science of jurisprudence, and of
‘Timu'l-Fart‘, also called Figh, which is the science
of the material law of the Muhammadans, It is,
however, necessary that we should try fo follow the
defintions of these sciences as given by the Arab
jnrists themselves.

Usilu’l-Figh, which literally means the roots or prinei-
ples of Figh, is described as the ‘knowledge or science
of those vules which directly or proximately lead to
the science of Figh; and hence it discusses the nature
of the sources or authorities (i.e. of law) and what
appertains thereto, and of the nature of what is estab-
lished by those sources or authorities, namely, law
and what appertains thereto.” As included in the last
part of the definition the discussion relates to the
lawgiver (hékim r&la.) the law (hukm r&2’»-) the
objectives of law (mahkdm bihi & r)&,&,o) 1. e. acts,
rights, and obligations, and the subjecis of law, that
is those to whom the law applies (mahkdm ‘alaihi
ale i.)&Q,c) Or persons.

The pature of the science of Figh is thus discussed
by the Arab writers. Figh (literally, understanding or
knowledge) according to Abu Hanifa, is ‘the know-
ledge of what is for (4}) & man’s self, and what is
against (&slz) a man’s self.” Sadru’sh-Shari‘at in dis-
cussing this definition says that it may mean that the
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sclence in question, in so far as it Is concerned with
man’s acis, deals with their consequences in the
gense of being spiritually profitable to or injurious to
him, or in other words, that the object of Figh is the
knowledge of spiritual rewards and punishments. If
that be the mcaning, the definiiion, the commentator
goes on to observe, is apparcntly based on the well-
known verse of the Qur’dn, ‘for every soul there will
be (that is, on the day of judgement) whatever it
has earncd and against it whatever it has earned’
Sadru‘sh-Sharf‘at then urges that taking it in that
sense the definition would be defcctive, as it would
fail to cover acts which are spiritually indifferent,
such as contracts to sell, lease and the like. DBut
this difficulty, he goes on to suggest, would be obvi-
ated if Abu IIanifa, be taken to have meant by
¢ profitable’ what does not entail punishment, and
by ‘injurious’ what entails punishment. The defini-
tion in the above sense would also be complete, if
by ‘profitable’ be understood what brings spiritnal
reward, and by ‘injurious’ what does not bring
spiritual reward. There is another possible interpre-
tation, the commentator observes, namely, that Figh
is the knowledge of what is pcrmissible for a man to
do, and what he is under an obligation to do. But
this again, he urges, would leave out from its purview
the doing of acts which have been forbidden, and the
omission of what has been made obligatory. The
definition, hc adds, is capable of a third meaning,
namely, that Figh is the knowledge of things which
are permissiblc for a man to do and of things that are
forbidden to him, including both acts of commission
and omission. In this sense it is a science which points
out the extent and limits of a man’s liberty, in other
words, it is the science of rights and obligations.

The above discussion proceeds upon that aspect of
Abt Hanifa’s definition which rclates to man’s acts.
The language of the definition, however, shows that
in Abd Hanifa’s conception of the science, which he
called Fiqhu’l-Akbar, or the great scicnce of Figh,
it would comprchend within its scope pure questions
of faith which, strictly speaking, are the subject of the

7
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science of divinity, and also abstract questions of
ethics. It would indeed appenr that the object of
Tigh in the first era of Islim was to attain a know-
ledge of the affairs of the next world, and of the
subtle dangers and trials which besct the human soul
in this world. But as pointed out by Ghazzdli Figh
in its current acceptation is confined to the science
of the rules of law.!

The author of the ‘Taudify’® gives the definition of
I'igh as the knowledge of the laws (ahkdm) of the
Shari‘at which ave intended to be acted upon, and
have been divulged to us by revelation or determined
by concurrvent decisions of the lcarned, such know-
ledge being derived from the sources of the laws
with the power of making correct deductions there-
from.? ‘The Shifi‘i jurists define I'igh as ‘ the knowledge
of the laws of the Shari‘at, rclating to men's acts
and derived from specific sources’, and the M4liki
jurists call it ‘the science of the commands of the
Shari‘at m particular matters deduced by the appli-
cation of a process of reasoning’. ‘Whatever be the
wording of the diffcrent definitions the conception of
this science is the same in all the four Sunni Schools.
Let us now analyse the leading ideas in these defini-
tions.

In the Shali‘t definition, the restrictive words ¢ derived
from specific sourcos’ are intended to exclude from
the science such knowledge of the sacred laws as the
Prophet possessed, and which he derived from inspira-
tion. By the use of the word Sharfat it is intended
to cxclude mere concepts of the reason or of the
senses, such as our knowledge that the world is liable
to changes and that fire burns. Shari‘at, which may
be translated as the Isldmic code, means fmatters
which would not have betn known but for the com-
mupications made to us by the lawgiver’.

Law, (hukm r_c:‘}). according to Muhammadan

jurists, is ‘that which is established by a communica-

postulates tion (khitab ' k.s) from God with reference to men’s

1+ Kashshdf f istildhi'l-fanun ', vol. i, p. 31,
2 « Taudfh’ (Culeutta cdition), p. 14,
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acls, expressive either of demand or indifference on His

part, or being merely declaratory.” The first postulate,
therefore, of Muhamadan jurisprudence is imdn (ul.c_;_l) Iman or
or faith, the essential constituent of which 18 belief

in God and acknowledgement (lasdiq g:o.ai) of His
authority over our actlions.

Belief in God i assumocd to be inberent in man, Faith founded
arising from the promptings of his heart or conscience On human
(tanbihu‘l-qalb (A& 42413), and acknowledgement of reason
God's authority is classified by the jurists as a mental
act (fillul-qalb (A&l Jed), a5 contradistinguished from
iqrar (\31) or declaration of faith, which isa physical
act. Kunowledge of the existence of God, which is the
basis of faith, is classed as necessary (darari q),;é)
and manifest or intuitional (badihi o) knowledge.

But maturity of reason is the condition for accession
of such knowledge; for it is when reason illuminatcs
2 man’s facultics, to use an imagery etuployed by the
author of ‘Taudih’, that he can perceive in sufficient
clearncss the proofs which are discernible in the Uni-
verse of the exislence of One Supremc Intelligence,
Creator and Ruler of life and things. Given, however,
maturity of reason, knowledge of God is irresistibly
and inevitably brought home to man. The general-
ity of Muhammadan jurists, thercfore, hold that
faith is founded on reason, and is not the creation
of, although enjoined by, revealed religions. It Human reason
fact, the comtrary view would, according to them, ;I;‘Zi‘;lgifm;z?
lead to arguing in a circle, for the truth‘of ajujustiﬂca.t.ion
revealed religions necessarily depends on belief inforlaw
God for its acceptance. Hence in Muhammadan juris-
prudence the ultimate basis of and justification for
law must be sought in human reason ( Jac)!
The attitude of the atheist, who docs not believe
in God and would not acknowledge His authority,
is defined as that of & person who, to use the
words of the Qur'dn, has belied his own self; and
those who belicve in a multiplicity of gods or

1 8oe ¢ Taudih’, p. 418,
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impute to the Creator atlributes implying imperfection,
ave described as wen who have allowed themsclves
to be deluded Dby passions and desires (ahlu’l-haws
‘..5-%5‘.- Jb"') instead of being guided by the true voice
of reason.

Acknowledgement of God’s authority follows upon
and is inseparable from belief in His existcnee; in
other words, recoguition of His authority to issue com-
mands to us is also embedded in our constitu-
tions. It is further urged that, granted a Supreme
Being of perfect knowledge, and wisdom and of infi-
nitc power, who has created mankind and, for their use
and benefit, the world and all that it contains, 1t would
be ingratitude (the literal meaning of the word kafir
is ungrateful), as well as folly on their part, not to obey

Origin of law, His commands. In fact, the theory of some jurists
acovenant g that the origin of law, as creative of obligations
between . . . . .
man and Gog #ad rights, is to be found in a primordial covenant
(mithdq-i-azali  }) slixs) entered into between man
and God at the beginning of creation, when the spirits
of iuture humanity are supposed to have vowed alle-
giance to God, and God to have promised to create
the world for their use and enjoyment. Other jurists
According  regard the alleged covenant to Dbe merely an allegory,!
t';grsigtn:e apparently understanding it to mean that men's re-
1}19_ covenant cognition of God’s authority over their actions is
is merely an coeval with the life of the human species, and that it
allegory ig in the design of the creation itsclf that life should
have dominion over physical objects and the higher
life over lower life. This theory, whether understood
literally, or only as having a metaphysical significance,
serves to explain some of the ideas of Muhammadan
jurisprudence. For instance, the doctrine that fitness
or capacity for rights and obligations (ahliatu’l-wujib
gyl &alal) exists in man, even before birth, mani-
festing itself first when the embryo quickens into life
in the womb of its mother.
Sources of The authority to enact laws primarily belongs to
law. God  (30d, and He alone has supreme legislative power

the only . .. .
lawgiver (8 )L.“.) in the Isladmic system. And ever since the

1 ¢« Talwih °, p. 738,
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days of Adam, God has promulgated His laws on this Promulgasion

earth from time to time through His messengers (rasul of laws
through

prophets

(&

Jrp) and prophets (anbiyd’ L)y, This succession of
revelations was partly neccssitated by changes in the
needs and affairs of men, a concomitant of all created
things, calling for the repeal or modification of pre-
vious laws. lfor instance, in the days of Adam and his
immediate progeny, the closest relationship by blood
was no bar to intermarriage, but when the female popu-
lation sufficiently increased, marriage was prohibited
within certain degrees of relationship. The main prin-
ciple of law, namely, submission to the wishes of the
One, Divine, Supcerior Power and Wisdom has, how-
ever, never been lost. DBut it often happened that men
either tampered with the revealed laws or forgot them,
and that furnished an additional reason for a fresh
revclation. DBefore the birth of the Prophet of Arabia,
the laws previously revealed had, according to the
Muhammadan religion, been considerably corrupted;
even the very basis of such laws, namely, submission Belief in the
to the will of One God, had bcen obscured. It was ;\?;?az:mad’s
because of this, that Muhammad was charged with . ..

the mission of reviving the eternal principle of all laws,

namely, submission to the Perfect Will, by preaching

Isldm. Henee belief in the truth of Muhammad's

mission is another constituent element of imdn.

Qur'sn is the name of the book containing direct Qur'anand
revelations from God to Mubhammad, and Hadith or Hadith
Traditions are the inspired precepts of Muhammad in
matters of law and religion.

But as laws are needed for the benefit of the com- Ijmasor
munity, the Divine Legislator has delegated to it power cgnsgngus
to lay down laws by the resolution of those men in the © °PHIOR
community who are competent in that behalf, that is,
the Mujtahids ( s phad) or jurists. The laws so laid
down are presumed to be what God intended, and are
thus covered by the definition of law as a communi-
cation from God, This source of laws is called Ijma
or consensus of opinion. But though in strict theory
the jurists acting in a body only expound the laws,
the laws which they so lay down have most of the
attributes of legislative enactmnents. Their validity
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cannot be disputed, and is not affected by the reasons
with which it may be supported. The presmuption
that such lavws arc in accord with the principles of
the Qur'dn and the Hadith is conclusive, and they
cannot, therefore, be treated as invalid on the ground
of rcpugnancy to the revealed laws. Iurther a law re-
solved on by the Muyjtabids can be repcaled by a
subsequent resolution of a similar body of men. Thus
it would be substantially correct to say that the
Muhammadan jurisprudence concedes legisiative powers
to the jurists acting in a body. Buch powers, though
derived from the Divine Legislalor, are practically un-
limited, and since the Mnhammadan religion does not
admit the possibility of further revelation after the
death of the Prophct, the principle of Tjmé‘ may be
regarded as the only authority for legislation now
available in the Muhammadan sysfem.

The bulk of the Muhammadan corpus juris, however,
has been built up by the individual deductions of
jurists as distinguished from their collective resolutions.
But a juriet deducing a law by using the process of
analogy, or otherwise, properly speaking, only expounds

(/,4.,'-_‘:,:) the law and does not establish it (14 muthbatun

&% 3).  The validity of such a rule of law rests on its
consonance with the principles established by the laws
based on revelation or on Ijma'. It is, therefore, merely
an application or extension of the law established by
a binding authority to a particular case, and not a
new rule of Iaw. And so the definition of law as
the speech of Grod also holds good in the casc of such
deductions, as in the case of laws founded on con-
sensus of opinion. With this important differcnce,
the presumption that a rule of juristic deduction
is in consonance with the principles of revealed law
is not conclusive, as it is 10 the case of laws laid
down by consensus of opinion. The cssential charac-
teristic of a rule of juristic law is that its author-
ity is ¢ mercly presumptive’ (zanni L) and it is
open to & judge or a jurist not to follow a particular
ruling of this category if, in the exercise of his judge-
ment, he holds it to be based on incorrect deduction.
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It must not be acted upon, if it be found to be in
conflict with the text of a revealed law or with Ijmé‘
Ir other words, the juristic laws of the Muhammadans
occupy much the same place in their system as what
are commonly called judgc-made laws in the Finglish
system.

The Muhammadan system also rccognizes the force Customs

of customs and usages (w=lole ,Se , Jola%) in estab. and usages
lishing rules of law. The validity of such laws rests 2?{2::;1 ree
on principles somewhat similar o those of Ijma‘. In
the case of those customs and practices which pre- The juristic
vailed in the time of the Prophet when revelation, the basis of
recognized primary gouvce of laws, was still active, and such laws
which were not abrogated by any text of the Qui'dn or
Hadith, the silence of the Divince Liegislator is regarded
as amounting 1o a recognition of their legal validity.
And as to customs, which have sprung up since the
Prophet’s death, their validity is justified on the
authority of the text, which lays down that whatever
the people generally consider to be good for themsclves
ig good in the eye of God. Thus the conception of law
as an emanation from God is said to hold good in the
case of customary laws as well. Custom as a source
of laws resembles analogical deduction in one im-
portant respect, it has no legal force if it be repugnant
to the revealed law, or to the law founded on Ijmd‘. It
resembles Ijméd‘ to this extent that the legal character
of a custom has no relation to juristic reasoning, just as
the authority of a law passed in Ijmd‘ is not aflected
in any way by the reasons which influenced the learned.
But customury law is of inferior authority compared
to Ijmd‘, inasmuch us it is based on the practice of
the people generally, while Ijmd‘ implies deliberation
on the part of men well versed in the principles of
law. It is, however, of superior authority to a rule
based mercly on analogy.

The function of law, as is to be gathered from its Function of
definition, is to control and guide men's conscious 12w
actions by crealing restraint on their freedom. This
presupposes ability in man to choose to do or not to
do an act, namely, the cxistence in him of will-power
(ikhtidr )‘.,g&sl). 1t is by this characteristic that laws,
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which are the subject of jurisprudence, are distin-
guished from physical laws, by which the involuntary
movements of men and of the physical world generaily
are rcgulated.

The scope of law, which is determined by the end
it has In view, covers the entire {ield of man's actions.
The end of law is to promote the welfare of men
both individually and socially and not the glorification
of the lawgiver, for God ex-hypothes: is above all
wants and weaknesses. [he welfare of men as indi-
viduals which the law seeks to promote is not in
respect mercly of life on this earth, but also of the
future life, so that imperishability of human life is
another postulate uvderlying the Muhammadan con-
ception of law.

There are four main principles of action implanted
in our naturcs, namely, the instinets of self-preserva-
tion, of self-multiplication and of seif-development and
the social instincts. These, in the language of Muham-
madan religion, are signs (dyst wo\yT), as it were in the
pathway (shara‘ &%) of life laid down by the Creator

for our gnidance. The instincts of self-preservation
and self-multiplication mainly indicate the range of
our freedom, and the social instinets and the in-
stinet of self-development indicate chiefly the character
and amount of control to which that freedom is
subject. The control implied by the social instincts
is the expression of the relation of the individual
to the communal life, and the control necessitated by
the instinet of seif-development represents that side of
our naturc which impels us to strive after progress.
With regard to man’s spiritual welfare, the purpose of
law is the discipline of human life, so that it may
attain qurbat (£ 3) or nearness to the Perfect Being.

So far as the regulation of man’s actions in their
bearing on earthly existence is concerned, the aim of
law is the preservation of the human species and the
support and well-being of individnal and social life.
The media through which the law exercises its
function are rights (hagq Ja—) and obligations (wujab
) The two are generally speaking correlative



THE SCOPE OF LAW a7

terms. Right means the authority recognized by the law
to control in a particular way the action of the person
against whom it exists, the latter heing obliged or
under an obligation to act as required. Rights are
primarily the privilege of God, but inasmuch as
men in thelr communal life are dependent on cach
other for thcir wants, God, baving regard to such
pecessities, has authorized men individually to control
each other’s actions, though within limitations. That is
to say, law permits one man to acquire rights against
another, and thus to control the freedom of the latter
to a certain extent. In so far, however, as there is no
legal restraint on a man’s actions by virtue of a right
existing either in another individual or in God, his
innate freedom of action remains unaflfected, and hence
according to many jarists 1bahat (#isbLl), or per-
missibility, is the original principle of human action.

It will have been noliced from the definition of
law that the application of the term is not limited
in the Muhammadan system to mandatory commands,
far less to commands enforceable by the courts. It
comprehends all expressions of the lawgiver’s will The term law
and wisdom, whether laying down what a man must do ;‘g’n‘g’aﬁgfed to
or must not do, what he may do and what he ought comman dgy’ or
to do or ought not to do, or merely making a decla- to commands
ration. What constitutes law of the former class enforceable by
s what the lawgiver has said with reference to thecourts
men’s actions, whether his words be expressive of
& desire that those to whom they are addressed
shonuld act in a particular way in certain matters,
or that they should be left to act as they like in
certain other matters. When the lawgiver expresses
& desire of either kind, theve is then the further but
distinct question, whether the desire should be enforced
or mot, and this is proviled for by another and
additional expression of the lawgiver's will to that
effect, though it is not necessary that such expression
should be by a separate speech. For instance, the law
says: ‘every wan is entitled to possess and enjoy as
he pleases what he has acquired by his own labour’,
or putting it in the imperative form, °possess and
enjoy as you please what you bave acquired by

8
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your own labour.” This pronouncement is law, and
the lawgiver if he so chose might stop there. But
if he further wished that the magistrate should protect
the acquiver of property in the possession and enjoy-
ment of it, he would say to the magistraie: ‘whoever
deprives a person of possession of his property, inflict
on the delinquent such and such penalty, or compel
him to restore the property or something equivalent
thereto.” f'ake another illustration. Suppose the
lawgiver says: ‘cducate your children’, and instead
of providing a penalty for failuye to educate, he directs
the magistraie to give a certain sum of money to
the parvents who may edocaie their children. The
wishes expressed respectively 1o the parents and to the
magistrate arc both distinet commands, whether they
bappen to be expressed in one speech or more. Or
suppose the legislator says: ‘1o not tell a lie, but tell
the truth’, but prescribes no penalty for lving. The
injunction, according to Mubammadan jurists, would
nevertheless create a legal obligation, as 1t is an obli-
gation imposed by the lawgiver, and none the less so
bceause no penalty awardable by the magistrate is
attached to its violation. Similaily, when the lawgiver
declares that a confract is concluded when the person
to whom a proposal is addressed accepts the proposal,
the declaration is law, though it is merely an affirm-
ative proposition and not a mandatory command.

LEnforceability by a distinet human tribunal is nof,
therefore, an essential attribute of law in Muham-
madan jurvisprudence. Injunctions which are eapable
of being enforced are of a limited class. The question
of the enforceability of laws forms the subject of
the administrative branch of the law, while it is the
function of law in its substantive side to define the
character of men's acts, or to assign to such acts
their legal effect and relation.

The means by which compliance with the laws is
secured are also of a wider character in the Muham-
madan system than the sanctions of modern Furopean
laws. Since Muhammadan law has twofold objects,
spiritual benefit and social gooc‘l, its policy is to
encourage obedience by offer of reward, and to discour-
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age disobedience by imposition of peualty. FPenalty
may be awardable in this world (‘igab as) or in
the next (‘adhdb 'dz), or in both, but reward (thawdb
wls?) is awardable only in the future iife.

In Muhammadan jurisprudence law is personal in
its application to the Muhavunadans, that is to say,
it is not affected by the constitution of a particular
political socicty. I'his iz because the authority of law,
according to the Muhammadan theory, is primarily
based on inen’s conscience and not on polilical force.
Thus, if a Mohammadan goes fromn one State to
apother, he Is bound by the sawc laws and, if he does
not live within the jurisdiction of a Muslim State,
the Muhammadan law still applies to his conscience.
Having rcgard to the theory of Muhammadan juris-
prudence, Jaw is inherently inapplicable to those who
do not believe 1n the one and only God. Not acknowl-
edging the authority of the Liawgiver, such men are
neither bound by the law, nor can they claim its
protection and privileges. But it is nevertheless His
pleasure that they should be allowed to live their
own lives on this earth as they please, provided
they arc not hostile (havdbi) to the law, and are
willing to submit to its authority in so far as it 1s
necesgary for 1its upholding. If, therefore, a mon-
Muslim lives under the protection of a Mushm
State, the secular povtion of the legal code would
apply to him, that is, generally speaking, so much of
it ag is in substance common fo all nations, and not
such rules as are specially identified with the tencts
of Islam. For instance, & non-Muslim drinking alcohol
i8 not subjected to punishment and his transac-
tions in wine and pigs are valid. The application of
Muhammadan law to non-Muslims is entirely terri-
torial, and hence it does not apply to those wmong them
who do not live within the jurisdiction of the Imdm.

The right to administer the laws, as well as the
affairs generally of the community, belongs to the
commanity itself which may exercise the right through
its chosen representatives. The administration of the
Btate in the olden days was entrusted to Iméms or
Caliphs. The Imdm or the Caliph was the executive

Application of
law to
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To
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Administration
of the State
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head or chief of the Muslim State. He was not vested
with any legislative powers and was bound by the
laws like any other person. He was subject to the
ordinary jurisdiction of the courts though it may be
that, as he was the chief of the executive and had
thus the control of the administrative machinery, it
practically depended upon his pleasuve whether he
would submit to the decrces and scntences of the
courts or not. The Mubhammadan law does not
concede to any individual any of those powers and
prerogatives which are ordinarily the essential attrl-
butes of sovereignty.

Sovereignty ~ In the Muhummadan system sovereignty primarily
belongs to God, but aus He has delegated to the people
powers of legislation and of absolute control over the
administration, it must be held that next to God the
sovereign power resides in the people. It would also
appear that the Muhammadan law does not admitb
of the sovereign powcr being dissociated from the
people however they might choose to exercise it.

The State The law seems to contemplate that there should be
a single Muslim State, and that the Caliph, as its chicf
representative, should administer the executive affairs
of the community living within such State through his
delegates and governors. But wben there is no de jure
Imam or Caliph, therc seems to be nothing in the law
which precludes the recognitiom of politically inde-
pendent Muslim States. In fact since the extinelion
of the ‘Abbiside Caliphate, different Muslim States
have existed as cntirely independent political units,
without acknowledging a common over-chief as Imgm

or Caliph. .
Classification J4et us now see how laws ave classified. That part
of laws ; of the definition of law which relates to the objectives

g:flgin% and of law or human acts, indicates one primary division
laws WY of the laws into what I shall call ‘defining * and
“ declaratory’. \When the communication from the Law-
giver assumes the form of a demand it may be abso-
lute or not absolute. If the former, the demand may
consist in requiring men to do something in which case
the act demanded is regarded as obligatory {fard W55),
or it may requirc him to forbear or abstain from doing
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something, in which case the act $0 Dbe forborne or
abstained from 1s said to be forbidden (hardm ‘1J°‘)’
or in other words, such & speech imposes duties of
commission or of omission. When the demand is not
of an alsolute chavacter, the act to which it refers, if it
be one of commission, s called commendable (manddb
L), and if it be one to be forborne or abstained
from it is called condemned, or abominable or improper
(makrih s, S=). An act with reference to the doing
or omission of which there is no demand or, in other
words, with respect to which the lawgiver is indiffer-
ent, is regarded as permissible (mubdh sU%).  All acts
which are neither obligatory, nor forbidden, nor com-
mended, nor condemned fall within the Jast category.
Tiaws which thus define the characteristics of a man's
acts, nainely, whether they are obligatory, forbidden,
condemned or permissible or indicate the legal effects
of acts, for instance, that the rights of ownership
arise from an act of purchase, the obligation to pay
rent, from possession of another’s land and the lke
are called in Arabic taklifi ( _ixl&s3 lit. control-

ling}, which I bave translated as ¢ defiming,’ since thoy
define or indicate the exfent of a man’s liberty of
action and the restraint imposcd upon if, or in other
words, his rights and obligations. The other class of
laws indicated by the words of the definition are
called in Arabic wad‘ai (=43)s which I have trans-
lated «declaratory’, as proximately conveying its
meaning. J.aws of this class indicate the component
elements of a delining law, namely, whether certain
facts or evonts are the cause, condition or comshi-
tuents of a command. The function of a declaratory
law is interpretive in relation to a defining law.
For instance, it is by means of a declaratory law that
we koow that proposal and acceptance, in a trans.
actlon of sale, arc the cause originating proprictary
rghts in the thing sold in the buyer, and extin.
guishing those of the vendor; that the pronounce-
ment of the formula of divorce is the cause of extine-
tion of the marital rights and obligations of the
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husband and the wife ; that the death of a person is the
cause of the rights of the heirs to the inheritance; and
that usurpation of a man’s property 1s the cause of
obligation on the part of the usurper to restore the
property to its owner or to pay its value. Similarly
a declaratory law tells us that maturity of under-
standing is the condition of a veluntary disposition
such as by hiba, will or waqf.

Laws having regard to the question of their en-
forceability ave broadly divisible into three classes:
(1) Those which concern men in their social and indi-
vidual existence in this world, their object being
to regulate wmen’s relations to and dealings among
one another. Since observance of Jaws of this class is
necessary to the preservation of humanity, their en-
torcement has been delegated to and is made incumbent
on the commuanity., (2) Laws which solely concern
the spiritual aspect of individual life, though some of
them may relate to worldly transactions; these are
enforced by God alone by means of spiritual rewards
and punishments. (3) Laws which wainly concern
the spiritual aspect of individual life, but also affect
the Muhammadan communal life in its religious
aspect ; the enforcement of these 1s not incumbent
on the State, but is left to its discretion. Belong-
ing to the first class arc laws relating to contracts,
sransfer of propevty, succession, domestic relations,
wrongs, crimes, and the like. As an instance of
the second clags may be meniioned laws enjoining
commendable acts, such as alms, supererogatory prayers,
and fasting, or prohibiting condemned acts, such as
sale during call to prayers, and laws imposing the duty
of making atonewent. 1o the third class belong laws
epjoining the duties of saying the five daily prayers,
of paying the poor.rate, and of fasting during the
Ramadin: these duties the State may enforce by means
of disciplinary measures.

The jurists broadly divide laws having regard to
their purpose into rcligious and secular, Tn sum-
ming up his discussion of the scope of Figh, Tafldzan{
says: ‘it (i.e. Figh) is the knowledge of such laws of
the Shari‘at as are intended to be acted upon, as
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already stated. These laws relate to matiers apper-
taining to the mnext world, namely, acts of worship
(‘ibddat wlolac) or to matters appertaining to this
world. Of laws of the latter class, some have in view
the continned existence of men as individuale, and
are called laws velating to mwimaldt (wwoll'at), that
is, dealings among men, while the others, namely, laws
relating to domestic relations (mundkahit i\ &%)
and to punishments (‘uqibit k_:;'.l,-j.ﬁ;'. )» have 1n view the
continucd existence of men as a specics, having regard
respectively to their natural place in the scheme of
life and as members of organized soctetyt
Having regard to the sources of our knowledge of Revealed and
the laws, some laws are revealed and others are unve- u;:e;vealed
vealed. Liaws, which are to be found in & Quidnic
or an anthentic traditionary text are revcaled, and
those determined by sagreement of the learned, ov
deduced by individual jurists, are unrevealed.
In this connexion there is another classification of Certainand
laws of grester practical significance, based on the Preswmplive

. C or disoretionar
nature of the preof as to their divine source, namely, jaws

that into cerlain (yaqini ‘éj:«big.) and presumpfive or
discretionary (zanni ) The theory being that all
laws are of divine origin, unrevealed laws are laws by
presumption, being based on revealed laws which are
the original authorities or sources of the knowledge of
law. In the case of a conclusion arrived at by the
learned as & body, the presumption is conclusive thatb
it is what God intended, while in the case of deduc-
tions made by individual jurists, the presumption is not
conclusive, but of suflicient [orce to justify a Muham-
madan to act upon such rules. A deduction of the
latter class may be correct or incorrect and, therefore,
does not compel certainty of belief, while revealed laws
and laws founded on Tjma‘ must be correct and compel
certainty of helief. ¥ence, a Muhammadan acting upon
a rule of Jaw juristically dcduced, incurs no spiritual
liability if it happens to be wrong. A jurist or a

1+« Talwil’, p. 693,
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Q4di is free to make his own deductions in matters of
juristic (alioyial) Iaw, while so far as laws Dbased
on a text, or on Ijma‘ are concerned, he is abso-
lutely bound to follow them. If a Qddi or judge goes
wrong on a questicn covered by an express text or
by Ijmd‘, his dcecree must be set aside either by
himsclf when he discovers his error, or by the suc-
ceeding Q4adf. But his decision in a matter of
analogical law may not be reversed, because with
respect to it, it cannot be said with certainty that his
view 1z wrong. As for proof of the divine origin of
Qur'inic und traditionary texts, the Qur’'dnic texts are
accepted as proved, beyond a possibility of doubt,
t> be of divine origin: they are in the very words
of God, which were preserved with so much care
that all chances of mistake or error are excluded.
The precepts of the Prophet on questions of law are
also revelations from God, but expressed in the Pro-
phet’'s own language. With respect, however, to
a few only of the precepts can it be said that they
are proved for certain to be what the Prophet enun-
ciated. Thosc that are so proved rank as high as a
Qur’dnic text, and demand implicit faith and obedience.
There are a few wmore, the proof of the genuineness of
which is regarded as of a high order though not abso-
lutely conclusive. The authority of laws based on
such traditions is held by some to be as absolute as
of the other class, As regards the rest of the precopts,
that is, those which are proved by isolated tfestimony,!
a jurist must satisfy himself as to their genuineness.
If he iz so satisfied, he is bound to accept the law as
laid down by it but not otherwise. ILaws based on
traditions of this class cannot, therefore, be said to be
certain, for it is open to a jurist to contest their
genuineness. In that sense, laws based on isolated
traditions may be said to be discretionary like laws
based on juristic reasoning.

Strict and  Another fundamental division of the Mubammadan

ﬁ;iiﬁea laws is into strict (‘azimat &e, ;o) and modified (rukhsat
R,az»)’)- The two are relative terms. The former class

1 See Post, Chapter III.
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consists of laws in their original theoretical rigour and
of rales in strict adherence to the letter of the texts,
and the latter class consists of rules with thewr rigour
modified and relaxed in the application of the principles
to parbicular circunstances so as to obviate hard-
ships und inconveniences. This division runs through
the entire range of the Muhammadan laws, whether
based on texts or on analogy, and bears resemblance
to the common law and equity law of the English
gystem. Sometimes one text relaxes a rule previ-
ously enunciated in another text, and sometimes a
rule, strictly deducible by the application of analogy,
is relaxed by the exercise of what i3 called juristic
equity, or preference, having regard to the necds,
habits and usages of men. For example, according to
the strict law a sale is valid only of an article which
is in existence at the time of the contract, and of
which it is in the power of the vendor to give posses-
sion to the buyer. DBut the rule is relaxed in the

case of & salam ( PL“) sale, which Is a contract for

sale of goods of a specific description, which are not in
existence at the time of the contract, but which the
vendor has promised to deliver at a future date, in con-
sideration of the price paid to him in advance. This
modification of the rigour of the law in its original form
is perceptible in all the departments, and has both &
spiritual and » secular aspect. From a spiritual stand-
point it is considered more meritorious for @ man to
conform to all the strict eondilions of the law, and 1n
its secular aspect an act docs not ecase to be valid and
operative, becanse it does not conform lo such condi-
tions.

I have already adverted to the division ol laws Interpretive
into defining and declaratory, and I have said that the laws
function of the latter is in one sense lnberpretive.
But declaratory laws must be distinguished from
interpretive laws properly so called. Tt is doubtful
whether in Muhammadan jurisprudence rules of inter-
pretation which have been devised by human reason,
for the purpose of understanding the texts by apply-
ing our knowledge of the language and grammar

9



Repealing and

66 MUHAMMADAN JURISPRUDENCE

to their werds, can be called laws properly so called,
Interpretation by means of such rules is, however, to
be distinguished from authentic interpretation, that 1s,
interpretation of & Quridnic, or traditionary text by
another such text. The object of an interpretive text
may either be to explain the meaning, or to indicate
the limit and the extent of the application of another
text. \What is laid down by such interpretive texts is
undoubtedly law. '

There are sowme tests of the Qur'dn, and the Tradi-

amending 1aws ions which have either bzen totally repealed, or their

Public and
private laws

application limited or modified by subsequent texts.
Many jurists hold that repesling and amending laws
belong to the category of interpretive laws, They
argue that when certain laws have been promulgated,
and the time within which they are to have operation
has not been specified, and the Lawgiver afterwards
repeals lhem, he must be taken to mcan thereby that
the laws previously emacted were intended to have
force until the time when the repcaling laws were
passed and not thereafter. Similarly, when one text
is modified by a subseyuent text what is mceant is
that, when the amending text comes into operafion,
the original text 18 to have a modified or limited
application. Only & revealed law can be repealed,
limited or modified by another law of the same class.
One juristic deduction cannot be said to be repealed
or modified by another, because of neither of them
can it be atfirmed with certainty that it is correet.
Laws bhaving regard to the classification of rights
as made by the Muhammadan jurists, divide them-
selves broadly into public and private. "They divide
rights into rights of God (Il 348~) and rights of men
(O\4sll 348a) ; the former corresponding to rights of the

public and the latter to private rights. Rightés of the
former class reside in God, but sincc they exist for
the benefit of the community, they are deseribed as
rights of the community or public rights; private
rights reside in individuals. For instance, the right
to levy revenues belongs to the community, and is
exercised on its behalf by the Iméim, as contrasted
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with the right of a private owner of & house to re-
ceive rent from the tenants. The punishment of
crimes 1s a right of the community, as distinguished
from the right of an individual aifected by a wrong
to exact restitution or satisfaction. That is to say,
there are some wrongs which the State thinks fit to
punish without consulting the wishes of the person
wronged, and these come within the purview of
public law; other wrongs are regarded as a matter
tor redress, which it is for the individual wronged to
seck and to enforce, and these are the subject of
private law.

What is called law of persons relates, according to
Mubammadan jurists, to the question of the applica-
tion of law, having regard to the fitness (ahliyat
sinl) of men for the inherance and the exercise of
rights and the discharge of obligations. Under this
head they discuss the legal capacity of infants, luna-

tics, infidels, slaves, sick persons and the like.
The Muhammadan jurists do nol reeognize laws of

Law of persons

Liaw of things

things as forming a separate and independent juristic BOb 2 separate

division. Laws, according fo them, are concerned
with the acts of men through the juridical medium
of rights and obligations. Often such acts have
reference to physical objects but not always; and
the law does not deal with such objects except as
‘ property’, that is, things over which men exercise
acts of possession and cnjoyment.

division

The law of evidence in the Muhammadan system XLaw of
falls partly within the scope of substantive law and evidence

pertly of adjective law. The vight to give shahddat
{(8\42) or oral testimony, is a question of capacity of
the witness to create lisbility. On the other hand, the
object of evidence generally (bayyandt wib), includ-
ing oral testimony, is to enable the court to as-
certain the truth with & view to enforce rights

and obligations. The Law of Procedure is dealt with
i  Mubammadan jurisprudence as law appertaining

to dddbu’l-Qsdi (o8l lo?) or the duties of the
magistrate. i

Law ot
Procedure
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Constitutional law of the Muhammadans, which is
generally dealt with in the textbooks in the chapter on
Siyar ( a.l), defincs the daties and rights of the
executive head of the community.

What approaches ncarest to international law in
this system 1s the law defining the relations of the
Muslim State and of the Mushms towards non-
Muslim States and the non-Muslime. But the rules
under this department of law bind only the Muslim
State and the Muslims, and are not based on any
international arrangement or comty. This branch of
the law is also discussed in most legal treatises chiefly
under the heading of As-Biyar.



CHAPTER IIl

SOURCES OF LAW
PART [ THE QUR’AN AND TliE TRADITIONS
SECTION I—GENERAL

Tue primary source of laws in the Mubammadan Revelation
system 1s revclation (wahi ™) Revelation has been

of two kinds—manifest 'zahir ~B) and internal (batin
ok Manifest revelation consisted of the communi-
cations which were made by the angel Gabriel, under
the direction of God, to Muhammad either (1) in the The Qurian
very words of God, or (2) by hints, and (3) of such and the

¢ . . Traditions
knowledge as occurred in the mind of the Prophet
through the inspiration (ilhim [.‘..(':1) of God. Internal
revelation consisted of the opimions of the Prophct
embodied in the form of ratiocination, and delivered
from time to time on questions that happencd to be
raised before him. The Qur'dn is composed of such
manifest revelations as were made in the very words
of God. Matters, which formed the subject of manifest
revelation by hints from Gabriel, or by inspiration, or
of internal revelation, are known as shddith (plural
of hadith) i.c., precepts or traditions.

Some jurists would not accord to the opinions of the
Prophet delivered in the form of ratiocination the rank
of revelation, and would place them on no higher basis
than the opinions of other persoms. But the accepted
Sunni doctrine is that they are to be rcgarded as
authoritative, until therc has been a manifest revela-
tion to the contrary. In fact, it often happened that
there was no revelation for some time, and, if any
question had to be decided in the meantime, the
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Prophet wonld exercise his own judgement and
frequently consult his Companions. If the decision
he arrived at in this way happened to be wrong, God
would then send a manifest revelation to set it righs.
After the death of the Prophet, the presumption as to
the soundness of such of his decisions and dieta belong.-
ing to this category, as were not displaced during his
lifetime, became conclusive, because he being the last
of the prophets, there could be no further revelation
after his death.

Not only were the dicta of the Prophet inspired,
but also his acts or practice (af'dl Jws!) in all matters
coming within the purview of law. Hence preccdents
farmished by his practice are a binding authonty.
They are part of the Sunna or traditions, which com-
prehend such preccdents as well as the precepts of
the Prophet.

According to some jurists, laws revealed previounsly
to the promulgation of Isldm are binding on the

DMuslims, except such of them as bhave been abrogated

by the Islimic religion; while according to others
they have no longer any authority. The Hanafi
doctrine is that only such laws of the previous revealed
religions are binding, as have becn mentioned in the
Qur’an without disapproval. This restriction is neces-
sitated, according to the jurists, by the fact that the
previous religions have not been correctly transmitted
to us, and have undergone considerable corruption.
The Qur'dn, which is not only of divine origin but

source of 1aWs ya6 existed from eternity, was revealed in parts to the

Prophet of Arabia during a space of twenty or twenty-
five years. It is divided info stras (EJ)W) or chapters,
each having a separate designation, and is composed of
dyats (‘_.._,.-‘.,'T,) or verses. The arrangement of the verses
is not in the order in which they were revealed, but
is believed to be in accordance with a plan sanctioned
by the Prophet himself. Most of the verses, which
embody rules of law, were revealed to settle questions
that actually arose for decision; some in order to
repeal objectionable customs like infanticide, gambling,
usury and unlimited polygamy ; some for effecting social
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reforms such as by raising the legal status of women,
settling thce question of succession and inheritance
on an equitable basis, providing protection for the
rights of minors and other persons under disabil-
jby; and somc lay down the prineciples of punich-
ment for the purpose of sccuring peace and order.
Thesc rules principally occur in the Stratu’l-Baqara,
Saratw’'n-Nisd’, Suratu AN ‘Tmrén, Straiu’l-Mi’ida,
Sdaratun-Nur, Saratu’'t-Taldq and Saratu DBani-Tsrd'{l
The Qur'an also contains general injunctions which
have formed the basis of important juristic inferences.

The difference between the Qur'dn and the precepts Difference
lies in the fact that the former contains the very between the
words of God, while the precepts were delivered in the %::d?){zgﬁg the
Prophet’s own language. One result of this difference ‘

is that the words (. J2:) of the Qurin have a spirilunal
(ro ) p

value and significance apart from what they lay down.
Aba Hanifa, however, iz reported to have said that
the words are mnot a neccssary constituent of the
Qur’dn, and, therefore, if in gaying his prayers a Muslim
used Persian words to convey the same meaning as
certain verses of the Qur'dn, such prayers would be
valid. But it appears that he subsequently changed
his opinion, and the accepted Sunni view is what I
have indicated.

Further, no doubt can reasonably be entertained as to
the authenticity of any verse of the Qur'in, the whole of

which is held to be mutawditir i<). that is, proved

()
by universally acceptad testimony. Such testimony ac-

cording to Muhammadan jurisprudence ensures certainty

of belief, as it precludes all possibility of concoction

or error. There are but a few precepts—some say five

or six—which can be said to be so proved. The reason

for this is that, while the texts of the Qur'dn were

collected by the authority of the State soon after the

death of the Prophet, the traditions were not so

collected.

The first and most important question, therefore, Rules for
which arises in connexion with a tradition is, ascertaining
‘whether it is genuine. The Mubammadan jurists the authenticlt

) < ¢ of a tradition
assign a certain limit of time, counting from the
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The age in death of the DProphet, within which, if a tradition is
which the uarrated for the first time, the law would raise a pre-
reporter lived gy tion, more or less strong in favour of its genuine-
ness and accuracy. This space of time is divided into
three periods (qaran wyb), the people living in the first
of which are regarded as more righteous and reliable
than those in the second, and the people of the
second period are regarded as more righteous and reli-
able than those living in the third period. The first is
the period ending with the lives of those Muslims who
had lived during the lifetime of the Prophet, and of
these men, those who had the privilege of meeting
and coming into contact with him, arc known as Com-
panions of the Prophet or, briefly speaking, Companions.
The second age covers the lives of persons who, not
being Companions thewselves, lived during the lifetime
of and came into contact with any of the Companions.
These men are known as successors of the Companions
or, briefly speaking, successors {tdba‘tn o) The
third age is conterminous with the lives of persons
who, not being successors thewselves, lived during the
lifetime of and came into contact with any of the
successors ; these men are called successors of the
successors of the Companions or, shortly speaking,
successors of successors (taba‘ tdba‘in w..}xg’.; ‘C}.")‘
Classification  Traditions arc grouped into three classes according
of traditions to the nature of their proof. Such of them as, have
zﬁcﬁ,rdmg ;o received universal publicity and acceptance, having
cof,mﬂfgﬁs'f’ been related by an indefinite number of men in each
well-known one of the three ages and of ditferent places, ave
and 1solated og)10d  continuous ( plyis).  Traditions of this class,
like a verse of the Qur'dn, ensure absolute certainty
as to their authenticity and demand implicit belief.
The next class of traditions are regarded in law as
carrying conviction of their genuincness into a man's
mind, though not absolute ccrtainty like the first.
These were reported by a limited number of Com-
panions in the first instance, and thereafter, i. e. in the
two successive periods, fulfilled the conditions of &
continuous tradition. They are called well-known

traditions (mashhir ). The third class are desig-
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nated ¢ isolated’ traditions (ahdd o'y, These latter
neither ensure certainty of belief like the coniinuous,
nor carry conviction like the well-known traditions,
but their genuwineness in the opinion of generality of
jurists is so far guaranteed. that it would be justifi-
able to base a rule of law thercupon. Traditions,
which rest upon the testimony of one or more nar-
rators, limited in numbers and not fulfilling the condi-
tions of either of the other two classes, fall within this
category. Some jurists of eminence do not recognize
isolated traditions as having any authority in law.
The narration of traditions being a juristic act of Qualifications

the kind known as information or testimony, the ©f@narrator
narrator (.s,l,) must fulfil the essential conditions of
eligibility which ure laid down with respect (o wit-
pesses. Firstly, he must have undevstanding so that
the report of an infant, a lunatic, or an idiot
cannot be accepted. Secondly, he must possess the
power of retention (dabt ls.é), which imples that
he should bhave propetly heard the words of the
speaker, being able to understand their meaning, and
that he should be able to retair them in his memory,
and to reproduce them with accuracy at the time of
narration. DBut most jurists do not regard such power
of retention as a condition of eligibility, but only as
& reason for giving preference. Thirdly, he must be
& Muslim ; and fourthly, of righteous conduct (&los),

that is to say, he must be a nian who generally
his life and conduet prefers to follow the injunctions
of religion and reason, rather than the dictates of
desires and passion. A report by an infidel is regard-
ed as unworthy of veliance by reason of his bias against
Islim. A woman’s, a slave’s and a blind man’'s narra-
tion is accepted, though thcy labour under certain
disebilities in thc matter of giving cvidence in a court
of law. The reason for the distinction is that on
evidence in o causc depends the rights and liabilitics
of others, and the conditions regarding judicial testi-
mony are therefore siricter.

But the higher the qualifications of a narrator, the
greater the authority of a tradition reported by

10
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Narrators bhim. For instance, a man narrating a tradition may
may be . . . .
Weg-kuown, or befwellknown' in that connexion (ma‘ruf a0 )s hav-

f;’?;‘;:eéiea‘med ing reported many traditions, or he may be ‘obscure’

otherwise (majhal Jstave), DOU having reported more than one or
two. A well-known reporter of ftraditions may be
further possessed of legal learning and acumen, or he
way not. If the former, then the Hanafis would accept
the law based on his tradition in preference to any
deduction to the contrary to which analogy might
point. But some Mélikis would in such a case {ollow
the analogical deduction in preference. If a well-
known reporter is not reputed to be a jurist, his
traditions will not be aceepted if opposed to a rule of
analogy. Among traditionists who were also famous
as jurists, the names of the first four Caliphs,
especially Aba Bakr, ‘Umar and ‘Alf, and of ‘Abdwllih
ibn Mas‘ad, ‘Abdu’lldh ibn ‘Umar, ‘Abdu’lldh ibn
‘Abbss, ‘Ayesha, wife of the Prophet, Zaid, Mu‘ddh
and Abv Musd’u'l-Ash‘ari are the most prominent. Of
the other class, namely, well-known traditionists who
did not possess the qualifications of a jurist, Abu
Huraira’s is the most conspicuous name and next to
him perhaps that of Anas. As regards an obscure
reporter, if it happens that the Companions narrated
g tradition on his authority, or vouched for the accu-
racy of his rcport, he would be regarded as having the
same status as a well-known reporter. If the Cowm-
panions generally repudiated an obscure reporter’s
traditions, his traditions will not be accepted at all.
If some Companions rejected a tradition narrated by
an obscure reporter and others accepted it, it will be
accepted if the law laid down thereby 1s found to
harmonize with the result of analogical deduction. If
& tradition of an obscure reporier did not receive
publicity during the age of the Companions or of the
successors, but came to light during the age of Abd
Hanifa, that is the third period, it will be accepted
by the Hanafls if found to accord with analogy, but
not otherwise. If, on the other hand, such a tradition
did not see the light until after the expiry of the
third period, 1t will not be accepted at all.
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It is also an important matter for consideration, Connected and
whether the chain of narration is complete and disconmected
reaches the Prophet or not. Sometimes the absence traditions
of such connexion, is apparent on the face of the
report itsclf, for instance, when a narrator not being
g Companion says: ‘The Prophet said this® without
mentioning his authoritice. A proper report ought
to mention the successive persons by whow the tradi-
tion is transmitted, the wusual form of such report
being, ‘so and so reported to me from so and so,
ete., and the last person reported from the Prophet,
that be said this....' A report which is defective
in not setting out the authorities is called mursal

(‘_1,,,}.4,) or disconnected. A disconnected narration of

a Companion is accepted by all the Schools, because
of the presminption in favour of its authenticity, arising
from the high character of the Companions and their
regard for accuracy, as well as from their close
proximity to the Prophct. The IIanafis and M4likis
would also accept disconnected reports of svecessors
and of successods of successors, but not so the Shafi‘ds.
A disconnected tradition narrated after the expiry
of the third period is not accepted except by some
Hanall doctors.

Sometimes on the face of the report itself the chain gther

of authorities may be completely set out, and yet the objections to
law may consider it disconnceted and refuse to accept it & tradition
as authentic because of cortain infirmative circumstances.
For instance, the narrator may not possess the neces-
sary qualifications, or the tradition itself being of
the class of isolated may be contradictory of & bext of
the Qur'an, or of & continuous or well-known tradition,
or it may have been repudiated by the Companions, or
it may be one relating to a matter of such common
occurrence that the paucity of its reporters cannot be
explained. In any of these cases such a tradition is
not to be accepted.

There may again be other objections to a repord

called in Arabic ta‘n (ka) literally, imputations. Such
objection may sometimes arise from the narrator's
own conduct. For instance, if he has been acting
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in violation of the precept narrated by himself, or if
he subsequently denics having veported it, such a tradi-
tion would be unworthy of acceptance. Similarly, a
tradition is not to be relied on if it has been rvejected
by the leading traditionists, or if its knowledge has
been denied by the Comganions, provided the tradition
itself be of such a character that, if genuine, the Com-
panions wonld be presumed Lo have known of it. The
fact that a tradition was not known to the Companions
would not be a sufficient objection to its valdity, if
the tradition be one rvelating to a matter of rare
occurrence.

The next point (o be borne in mind is the mode
of transmission (&, .5 The accepted mode of trans-
mission is for the traditionist to recite a fradition
to the person, who is to narrate if from him, so
that the latter may be in a position to say, ‘so and
so related to wme (haddathand Wos) such and such’,
or he may write it down, in which casec the proper
form of narration would be ‘so and so informed me
{akhbarana U}.;é-!). ’  The way in which traditions are
nowadays preserved and handed down is by means of
writing, while in the earlier ages they were mostly
preserved in men’s imemories.

What 1s of great importance with reference to the
mode ol transmission is the question, whether the
very words of the Prophet have been rcported, or only
their sensc and substance. If the very words are
reported such a tradilion, the other conditions being
satisfied, will be accepted by all the jurists, even
if 1ts narrator was not versed in law. If the language
of the Prophet has not becn prescrved, some jurists
would not accept such a tradition at all. The majority
of jurists, however, are for accepting it, provided its
meaning is not open to any doubt; and in their
opinion 1t would make no difference, whether the
narrator of such a tradition was a Jurist or not, pro-
vided he understood the language. When a tradition
of this sort Is reported in language which requires
construction ; for instance, if words of general import
(‘4m [.'.:,) are ased and they are capable of a limited
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application (khdg cls), or words of primary meaning
(haqiqi dsi=) are used and they are capable of a

secondar:v meaning (majizi o5 lave)s then, if the veporter
was well versed in law. it would be accepted, but not
otherwise. When the language of a tradition, which
is not rcported in the words of a Prophet, is of an
equivocal character, it is not to be accepted at all.

When a tradition reports the practice of the Prophet, Prophet's
the principal question is whether it relates to a matter Practice
in which such practice is a binding authority. So far
as 1t is & source of laws, the practice of the Prophet js
relevant when it involves decision of a question sul-
mitted to his judgement. Gencrally speaking, however,
whatever the Prophet did, a Muslimi would be justified
in doing, unless the act had special reference to his
mission.

Traditions are lastly grouped with respect to their Traditions,
subject. As to matters which are the right of GOd’fﬁﬁ ;;ference
an isolated tradition cannot create an offence entailing oypiect-matter
punishment, but a continuous or well-known tradition
may. As regards matters which are the right of man,
if a precept imposes liability pure and simple, its re-
porter must possess all the qualifications of a witness,
both as to fitness for giving information and for fixing
liability on others. Besides, the form of narration
must conform to the requirements of judicial evidence.

Some jurists like Abd Sa‘idu’l-Barda‘l hold that the
dicta. of the Companions of the DProphet arc also
binding authority. But the accepted Sunni view is
that such dicta are binding only when they have the
force of Ijm#‘, and the individual juristic deductions
of the Companions have no higher guthority than such
deductions by other jurists, though they ave received
with greater respect.

SECTION II—INTERPRETATION

I now propose to consider the rules of interpretation The tunction
which in the Muhammadan system are treated as a8pd SCO}Iéet(_)én
subject of jurisprudence. According to Muslim jurists Interpretatt
interpretation of a legal text is governed substan-
tially by the same principles as other questions of



Words classified
with refcrence

to their
application to

78 MUHAMMADAN JURISPRUDENCE

interpretation. The function of interpretation is to
discover the intention of a person, whether he be the
lawgiver, or an expounder of the law, or any other
person, either from his words or his conduct. The
object of interpretation of conduct, which is called
“interprotation by necessity ' (baydnu’dh-dbharirat), is in
the case of the lawgiver and the expoundcrs of law
to ascertain their intention with regard to what has
been left unexpresscd as a matter of necessary infer-
¢nce from the surrounding circunstances as Iurnish-
ing an index to their minds. Ior instance, when
the lawgiver secs certain customs prevailing awong the
people and does not promulgate any laws prohibiting
them, it is presumed that such customs have his sanc-
lion, or, if a Companion of the Prophet narrates g
tradition from an obscure narrator without impugning
its correctness, it Is presumed that he considered the
tradition to be gennine. Inferpretation of the conduct
of a private individual is nothing but the application
of the doctrine of ecstoppel. We are at present, how-
ever, mainly concerned with interpretation of the
Qur'dnic and traditionary texts.

Words with reference to their application to convey
& certain Imeaning arc susceptible of fourfold divi-
sions, having regard to (1) their grammatical applica-

convey meaning tion, for instance, whether a word is a homonym or

Homonyms,
general and
gpecific words

of & specific or geneval import; (2) their actual use,
such as whether a word is used in its primary or
secondary, plain or allusive, mn its dictionary, technical
or customary sensc; (3) the extent to which their
meaning is made clear or left ambiguous or doubtful,
that is to say, whether the meaning of the proposition
which they embody is manifest, explicit, cxplained, and
so on; and (4) the different ways in which the mean-
ing of words 1s indicated.

(1) A word which is applied by sevcral applications
to many things is called a homonym (mushtarak
d_,‘)‘_{,gm.). For instance, the word ‘spring’ may mean a
spring of water, or the spring of a clock, or the spring
of a tiger, If a word is applied by a single applica-
tion to many things not limited in numbers, and
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includes everything to which it is applicable, it is
called a general word (I.L:). A word may be general

either by its form and jts meaning, such as men, or
by jts mcaning only such as people, community, or
by way of substitution such as thc pronoun ¢ whoever'
in the sentence, ‘ whoover will come to me fiest will
have a dirham.” When a word is applied by a single
application to many things not limited In numbers,
but not inclusive of cverything to which it is appli-
cable, it is called an indeterminate plaral (jama’
munakkar, }_C':_i,’c o) such as the word ‘men’ in
the sentence, ‘I saw men In the street.” When a
~word is applied by a single application to a limited
pumber of things, including everyvthing to which
it can be applicd, say one or two or a hundred and so
on, it is called a specific word {khds _s'5). A specific
word 1s opposed Lo a general word. If a specific word
‘is used to denote an individual, it may mean a parti-
. cular individual, such as Zaid or ‘Umar, or an individual
28 belonging to a certain species, as a horse, or a man,
or an individual as belonging to a csrtain genus as a
-human being.

If the meuning of a noun be exactly that to which Derivative,
the root word from which it is derived is applicd, proper and
while retaining the criginal form, it is called a deriva. S9PeFeBnORIS
tive noun (sifat &iie), such as the word wurderer
which is derived from murder. If it be not so and
its meaning is individualized, it is called & proper noun

(‘alam r};); otherwise, it is called a generic noun

(e pul)e
If by a derivative or generic noun is meant the Absolute and
thing named without any limitation, it is called abso-limited words
lute (muglaq '), otherwise it is called limited
(mugayyad o3s%)- If all the things to which it is
applicable are included, it is called a common noun
(‘dm pc). If it is applied to only some determinate
?hings, it is called particular (ma‘had Oyix0)s and 1if
it is applied to some of the things but not deter-
minate, it is called indeterminate (nakara SJ_C_-,,,').
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A specific word (_ols) in its application as such
establishes an absolute proposition. By the phrase
‘as such’ it is intended to exclude from present con-
sideration the cffect of the context, or of extrinsic facts
on such a proposition. When it is said, for instance,
‘Zaid is learned’, learning is predicated for certain
of Zaid, and similarly the word ‘learnecd’ being
specific, learning and nothing else is predicated of
Zaid.

Take another illustration. The word #hen (al-fa el
i3 specific in signifying sequence. A text of the
Qur’in, for instance, lays down: ‘ Divorce may be by
two sentences, then you may detain them (meaning
the divorced wives) in a proper manner, or let them
go with kindness. It is unot lawful for vou to take
from them anything out of what you have given
them, unless you arve both afraid that you will not
be able to keep within the bounds of law, that is,
if they lived together. If both of you are afraid
that you will not be able to keep within the bounds
of law, then it will not be wrong if she (meaning
the wife) ransoms herself. These are the limits of
law laid down by God and so do you not transgress
them; those who transgress these injunctions are
wrong-docrs. Then if the husband divorces her, she
will not be lawful to him thereafter, until she marries
another husband and t¢hen, if he (meaning the last
husband) divorces her, there is nothing to prevent
her and the first husband to rcturn to each other
again (i.e. to marry each other), provided they think
they will be able to observe the limits laid down by
God. These are the injunctions of God revcaled for
the benefit of the peopie who know (what is right
from wrong).’! Here we f{ind that divorce by the
husband by two sentences is first mentioned, followed
by the mention of ransom, by which it would be
lawful for the parties to agree that the wife shall
be released from the marriage tie, in consideration of
money or other property to be given by her to the
husband. Next, it is laid down that if then the

1 8iratu’l-Bagara; Tafsir-i-Abmadi, p. 180,
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husband pronounces another divorce, it will not
pe lawful for him to live with her afterwards. Shéafi‘i
holds that the word then, which comes immediately
after the mention of ransom, does not refer to ransom
but refers to revocable divorce by the husband. He
treats thc passage regarding ransom as & parenthe-
tical speech. Hence according to him, if & husband
confers the power of khula‘ on his wife, it operates
as faskh and not as taldq and the husband ceases
thereafter to have any further power of pronouncing
a taldiq. The Hanafis ditfer from him arguing that
such a construction would deprive the word fhen of
the force of sequence, which they say is not permis-
sible as that is its specific meaning. They hold that
khula' operates as taliq.!

Let us take another illustration, the word for (s\li) Force of for in
is specific ag denoting the idea of exchange. Therefore * Qurianic fext
. N . . relating to
in the verse of the Qur'dn, ‘scek (meaning a wife) for 5o vep
your property’, the word for being specific settlement
of property by way of dower on the wife cannot be
dissociated from a marriage. Hence, if marriage is
contracted on condition that there shall be no dower,
the wife according to the Hanafls will still be entitled
do proper dower. Shafi‘t holds, however, that in such
a case if the husband died before consummation of
the marriage, the wife would not be enlitled to any
-dower,?

When a general word is used its application, according General words
to the Hanalis, covers for certain everything to which
it is applicable. Hence according to them a general According
text of absolute authority cannot be limited, except by to::];:a{i?v]:)igz
another such text. The Shéfiis say that a general igjolude for
word includes cverything to which it is applicable, but certain all
ot for certain, so that its application in a text of the things to which
Qur'dn or a continuons tradition may, according to ;h;}jrig:,gle
them, be limited by 4 tradition of isolated origin or by P
apalogy. According to some jurists, when a general
word is used one should wait to sec, if there be any
authority to show whether cverything to which it is

1< Taudih ', pp. 81-2; ¢ Tafsiri-Ahmadi’, pp. 130, e} seq.
%« Tauafh’, p. 32. .
11
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applicable is included, or only some arpong them,
because a general word is sometimes used to denote
an individual.  Other jurists hold that & general word
is to be construed as meaning at least one, and if
plural 1t i1s fo be taken to mean at least three, for
that is the least number of plurality, and then one
must pause and ascertain from the context whether it
applies to any other cases, The argument in support
of the TTanafi doctrine is that usually the language of a
rule of law is general in its terms and, if its applica-
tion were held to be confined to a few only ol the cases
covered by the words, without there being any parti-
cular reason or authority for such limited application,
the intention of the lawgiver would be frustrated.

‘When two speeches of a general character conflict,
one ot them sanctioning a certain thing in general
words and ancther prohibiting it, the prohibitive speech
will prevail. It is laid down in the Qur’dn: ‘or you
may have such (women) as yvour right hand has
acquired (meaning slave girls)’, and in another verse
it lays down; ‘do not bring together under you two
sisters’. ‘Ali was of opinion that the restriction with
respect to combining two sisters did not apply to
slave girls, but only to the case of a person marry-
ing two sisters at the same time. The Hanafls, on
the othor hand, hold the contrary view on the ground
that the prohibitive toxt must prevail over the affirma-
tive text.!

Two apparently Sometiimes it may be possible to reconcile two

conflicting
propositions
ought to be
reconciled
if poseible

Texts relating
to 'iddat

apparently conflicting propositions. In the Saratu’l-
Baqara it is laid down: ‘Those women whose husbands
are dead should restrain themselves (from marrying
again) for four months and ten days’, while in fhe
Suratu'n-Nisda'wl-qdsira it is laid down that the period
of probation for pregnant women is until delivery. ‘Alf
would reconcile the two texts, holding that the period
of probation for a widow who is enceinte is the
remotest of the two periods, namely, four months
and ten days mentioned in the first text, and the
period euding with delivery as laid down in the second.

1 «Paudih’, p. 33,
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Ibn Ma‘std, on the other hand, is of opinion that
the last text repeals the first to the extent to which
they are in conflict, and thercfore holds that the ‘iddat
of a widow in expectation of a child, is completed
on delivery, even if the event lakes place hefore the
expiry of four months and ien days.!

When two propositions, one of gcneral and the Rule of
other of specific import, conflict with each other and construction,
it cannot bc ascertained which of them is later in ;;h;;eﬁi‘miisgm
date, both should be presumed to have been delivered proposition
at the same time and, as in the case last mentioned, conflict
an attempt should be made to reconcile them as far
as possible. According to Shafils the general pro-
position is to be accepted, subject to the limitation
imposed by the special proposition. According to
Hanaffs, if they cannot be reconciled then the rule
as to contradictory propositions will apply. If the
general proposition be later in date than the special,
the latter will be held to have been repealed. When
the specific or particular proposition is subsequent to
the general, then according to the Hanafis, if they are
connected with each other in point of time, the latter
in its application will be limited to the cases not
covered by the formmer, and, if they are not so con-
pnected with each other, the particular proposition will
be held to repeal so much of what is laid down by
the other as is'inconsistent thevewith. The difference
between the two cases is thus expressed: in the first,
the general proposition. as limited by the particular,
still retains its general character, that is to say, it will
not be considered as absolute (qata‘i seb), while in
the second so much of it as still holds good will be
treated as absolute arnd certuin.?

A general proposition may be qualified in its opera- Qualification
tion, either by & clause which is not independent of it 0f » general

“ . proposition
(el &), or by an independent speech (Jimo)-
If by the latter, the qualification is called limitation
or specification (takhsis  orex5) When the qualifying

1 *Taudih ', p. 34
? ¢<Talwth’, p. 79.
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words are such that they relate to what has preceded,
and do not by themselves form a complete speech,
such qualifying words will not be regarded as an
independent proposition.  When it s otherwise the
qualification is said to be by an independent speech.

A quabifying dependent clause either introduces an
exception (shiliul), & condition (b)) or a guality (iic)
info, or indicates the extent (&i'z) of application of, the
original proposition. An esxceptive clause Las the
effect of confining the operation of the original pro-
position to some among the cases to which the latter
applies; a conditional clause restriels its operation to
cortain contingencies; a qualitative clause limits its
application to things possessing a certain quality, and
a clause indicative of extent serves t0 show the limit
of the operation of the main proposition.

When the application of a general proposition is
narrowed down, not by a clause which is part of the
gencral spcech itself, but by an independent speech, the
limitation may be expressed, or is Lo be inferred, by the
application of human reason or experience, or by the
light of custom, or from thc fact thas the general
word is less appropriately applicable to some things
than to others. Examples: the exclusion of infants
and lunatics from the scope of the law iraposing
ceriain obligations is dictated by our reason as a
matter of necessary implication; when it is siated
the Qur'dn: ‘thou hast been given everything’, the
pronouncement must be taken to refer to things, the
possession of which is valued by men; when a man
says: ‘I will not eat meat’, he must be taken to mean
only meat of such animals as is habitually eaten; and
if a man says: ‘all my slaves are frce ' the speech will
not include mukdtabs (i.e. slaves who arc enfatled to
freedom on cortain contingencies) for the use of the
word ‘slave’ is not altogether appropriate in con-
nexion with mukdtabs.

When a general proposition 1s qualified by a depen-
dent clause, then, so {ar as it is not so qualitied, it retains
its charactcristics as a legal authority. That is to say,
if what is excepted from Iifs purview is something
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definite, the rest of the proposition will be regarded
as an authority inadmissible of doubt; it will be
otherwise if the things excluded are of an indefinite
nature.

When the qualifying speech is independent, then, Effect of an
the orig.inal proposition, in so far as it_, is still oper- iﬁg?ﬁiﬁiiﬁich
ative, will be regarded as general only in a secondary :
gense, and would not be treated as absolute. There is,
however, one exception to this; when the limitation
is introduced by our reason as, for inslance, in exclud-
ing infants from the purview of certain obligatory
‘commands, the general Jaw in its application to other
eases is still of absolute aunthority, so that any one
‘disputing it would be guilty of unbelief. A general
text independently limited, though wnot of absolute
authority, in the above sense is still binding.

If what is excluded by an independent limiting text
is not ascertainable, the limitation would fail, and the
original text would remain operative, though not free
from doubt. When what is thus excluded is ascer-
tainable, the application of the limiting text may be
‘extended by analogy. DBnt if the limiting toxt be
subsequent in date, i, being according to Hapalis
partially repealing, would not be so extendible. The
reason is that, if a partially repealing text were to
be extended by analogy, the effect would be the
repeal of a text, or part of a text, by analogy which is
not allowed. In the case of a text which is mercly
qualificative, the same question does not arise, hecausc
it is simultaneous with the text itself.' Let us take
an illustration. A man says: ‘I sell two slaves of mine
for a thousand dirhems, and I shall have the option
to revoke the sale with respect to one of them.’
Here both the sale and the option would be valid, if
the slave who is the subject of option and his price
be ascertainable, the limitation being trcated as having
the effect of a partial repeal. If, in the above case,
either the slave, the subjcct of option, or the price be
unagscertained, the wheole transaction will be invahd
and the limiiation will be treated as an exceptive

t ¢ Talwih’, p. 88.
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clause of unascertained operation. Similarly, if o
person sclls two slaves and one of them dies Dbefore
delivery, the transaction will hold good in respect of
the survivor for a proportion of the consideration
money, death repealing as it were the sale of the
other.

A word may be gencral In ifs grammatical form

(8lgha éxse) and application (ma‘na  _ixo) such as

&
the word ‘mcn * or only in its application". If the latter,
then it may apply as meaning the cntire body as a
whole, e. g, the word ‘community’, or as inclusive of
cach one in respect of whom the proposition is appli-
cable, e.g. whoever will come to me for him there is a
*dirhem:’, or by way of substitution (badl Jav), e. g
‘ whoever will come to me first he shall have a
dirhem .

Whenever a word in the plural form or a word
general in ibs meaning though not in form is uscd,
it must mean at least three, because in Arabic therc
are threc numbers singular, dual and plural. But there
are two exceptions to this rule, namely, in the texts
relating to inheritance, and in the construction of wills.
For instance, in the Qur'dnic verse: ‘if he has bro-
thers’, brothers mean two or more as reducing the
share of the mother to one-third. Similarly, two
sisters take two-thirds between them, in the same way
as three or more. If a icstator gives a legacy to his
relations and there arc only two of them they will
take the whole.!

When a word in the plural form is preceded by
‘the’ (al), and 1t is not intended to indicate thereby
any specific objects, it will bave the force of a general
term, including in iks application cverything to which
it is applicable. TFor instancc, a traditionary text says:
‘the Imams {are to be selected) from the tribe of
Quraish.’ Here the article ‘the’ before ¢ Imams * indi-
cates that all the Imdms must be sclected from that
tribc. It was on this ground that the demand put
forward by the Ansir (i.e. those people of Madina,
who gave shelter fo the Prophet and his followers

1 Talwih 'y p, 95,



INTERPRETATION 87

when he retreated to that city) at the time of election
of Abd Bakr to the Caliphate that there should be
one Imam or Caliph from the tribe of Quraish, and
another from among themselves was held to be contrary
to the law.! The plural number when preceded by the
article ‘the’ also denotes genus according to Abu
Hanifa. For instance, if there be a bequest to A and
tixe poor men, A would take half and the poor as a body
would take the other half. A determinate (mu‘arraf Determinate

) ptural form, without the definite article preced- ?;ditermjnate
ing it, is in its legal offect like a general term. Thus, plural

if a person were to say: ‘my slaves are free men’,

all his slaves would be emancipated. There is some
difference of opinion as to whcther an indefinite ploral

hag the effect of a general tcvmn; according to the
majority of jurists it has not,

. A singular number preceded by the delinile article Effectofa
(J7), if it be not intended to indicate a specific object, ?iﬂ?;d
produces the same legal cffect as a general terni by the
For instance, the verse which lays down punishment

for thieves, namely, ‘the male and the female thief,

‘efc.’, is construed to apply to all thieves.

An indeterminate word when used to convey the Indeterminate

negative is also gencric in its import. For instance, words
in the Qurdnic verse: ‘say (i.c. ask them) ““Who
sent down the book which Moses tanght”’, the word
“who’ ncgatives all but the speaker, namely, God.
" - SBimilarly if an indefinite word be used in conncetion
with & condition in a case where the proposition
dependent on such condition is of an affirmative
character, that word will be construed as a word of
general import so far as it implies negation. Ior
instance, the sentence, ‘if 1 beat a man then so and
80°, means ‘I shall not beat any man and if I
do 50 then so and so.’ Likewise when an indefinite
term is clothed with a generic quality, it is treated as
8 general term in its effect. Example, when a man
8ays: ‘I will not keep company except of learned
Ien’, he would be entitled to associate with all
Jearned men,

1+ Tangih ', p. 46.
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The word aiyyun (;T) or ‘ whoever’' when it is
clothed with a quality, becomes generic; for cxample,
a man says: ‘ whoever among my servants will beat you,
is free’, if all the servants beat the person addressed
they will all be emaneipated.

The word ‘man”’ (..) or “he who’ 13 specific in its
application, but when used in & conditional speech it
has the effoct of a general word. Example, ‘He who
enters the house of Abu Safyan is safe’, all persons
who scek refuge in his housc will be safe.

The word md (L) or ‘that which’is properly speak-
ing intended o indicate inanimate objects, but it is
sometimes wused in a sccondary scnse, as meaning
‘he whe’. Lxample, a master of a slave girl says
to her: ‘if that which is in thy womb be a boy thou
art [rce’, and the woman thus addressed gives birth
to twins, one male and the other female, she will not
be emancipated, for by ¢that which’ the speaker meant
“all that’.

The words jami® (gses) or ‘all of them’ and
kull (Jss)or “all’ are gencric in their effect, so that
their application will not be limited to some only
of the things to which they are applicable. If the
word kull or all is used in connexion with an inde-
terminate word, it means every one of the individuals
to whom the word is applicable and, if it be used in
connexion with a determinate word, it would mean
the whole body. A man says: ‘all who ( e J_,C-_-,-)
enter the fort first, for them is so much money’,
and ten men enter it together, each omne of them will
be entitled severally to the amount mmentioned. But,
if, m the above case, the word jami‘ or ‘all of them’
had been used instead of kull or ‘all’, all the ten
persons  would share the amount mentioned be-
tween them.

When a man's act is reported, no general in-
ference is to be dvawn therefrom, for it is possible
that the act had reference to particular circumstances.
For ipstance, it is reported that the Prophet said his
prayers in the Ka‘ba (the sacred house of Mesca),
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From this fact it cannot be inferred that he said hig
prayers generally there, whether obligatory, super.
erogatory and the like. On the other hand, it has
to be ascertained from other sources, such as by
analogy, whether all kinds of prayer werc meant or
only those of a particular kind.

When a statement is made in answer to an inquiry, Interpretation
or with reference to an occurrence, the question ©f? statement
whet_hcr‘s-uch stﬂ,t;emant is to be regarded as of ggneralﬁﬁfﬂwer to an
applicability, or i1s to be confined to the particularinquiry,or with
facts embodicd in the questlon or the occurrence, has reference toa
several aspects. In the first place, the statement may Particular
not be independent of the inquiry or occurrence, or it ceenrrence
may be so. If the former, it may be absolutely con-
nected with the particular facts, or may be apparently
connected with them, but admifting of the possibility
of its being an independent statement or the reverse.

For instance, il & man inquires: ‘Is not there owing
from you to me, one hundred rupees’, and the answer
18 ‘certainly '; in such a casc the statement in answer
is clearly connected with the inquiry. On the other
hand, when it is stated : * Mu‘ddh commitéed whoredom,
80 he was stoned to death’, the proposition is in its
form independent, but in fact it has reference to a
particular occurrcnce. Suppose a man says: ‘ Come and
have breakfast with me’, and the addressee answers:
‘If 1 take breakfast with you, then so and so’. The
last statement, though it is in fact an answer to &
particular question, is absolute in form. On the other
hand, when a man says: ‘ If T take breakfast with you
to-day then such and such’, the statement on the face
of it is independent, but admits of the possibility of
its having been made in connexion with an inquiry.
In the first three of the above illustrations the proposi-
tion must be construed as relating to the facts involved
in the particular inquiry or occurrence, and in the
last it will be presumed to be absolute, bus, if the
man, whose statement it is, says that he meant it to
be otherwise, his word will be accepted. According to
8hafiq, the proposition even in the last case will be
Presumed to have reference to some particular occur-
rence or inquiry.

12
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1t is laid down by Sadru’sh-Shari‘at that, according
to the general rule as accepted by consensus of opinion
among the learned, that which is taken into account
is the generality of the expression used in & proposition,
and not the particularity of the cause or circum-
stance which led to it. And he goes on to add that
the Companions and their successors accepted, and
acted upon rules of a general applicability, though laid
down with reference to the facts of a particular occue-
rence.! Possible objections to this important principle
of interpretation have been thus answered by way of
anticipation.® It may be urged that, if a proposition
occasioned by the facts of a particular case were to
be considered as a rule of general import, then it
application to that case itself should be capable of
being limited by analogy, because a general proposi-
tion covers equally all the cases to which it applies,
including the one in question, and a general proposi-
tion is capable of being limited. To this it is replied
that there is no reason why, with respect to some of
the cases included within a general proposition, its
application should not be a matter of certainty and
therefore incapable of any limitation. Another objec-
tion which may be urged is that, if the wording of a
proposition i1s alone to be taken into account, the
statement of the facts of the case would be super-
fluous. But it is pointed out that a statement of the
circumstances under which a text was revealed might
be useful as furnishing historical information. It may
also be urged that an answer should be held fo be in
concordance with the question, and this it would not
be if the former is sllowed to be of a general nature
while the facts to which the inquiry relates are specific.
In reply, it is stated that concordance between the
two need not be in the nature of coincidence, All
that is necessary is that the answer should solve the
question.

It may be pointed out here that the interpretation
by the Muhammadan jurists, in accordance with this

1« Taudil’, p. 55,
¢ <Talwih,’” pp. 121-Q,
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rule of the traditions rclating to $adaqa or charity, by
which a waqf intended mainly for the donor’s family is
supported, was condemned by the Privy Council as
extravagant.!
The principle of interpretation applicable in a case An absolute

where there are two propositions, one absolute ( Siks) ;‘?gpi%&%l;ﬁed

and the other qualified (ssi<). is as tollows. If what With reference
is laid down by one of themn be distinct from what tg;thtzrsame
is laid down by the other, effect should be given to
both. For instance, a man says: ‘l'eed a man,’ and
also says: ‘ Clothe a naked man.” In the first case there
is no qualification with respect to the man to be fed,
while in the latter case the person to be clothed
must bc naked, and since what is intended by cach
of the two commands is distinct, both should be com-
plied with. When two such speeches convey the same
injunction, but with reference to two different matters,
in that case also according to the Hanafis, both of
them should be given effect to. But according to the
Shéfils the absolute proposition musi be read as subject
to the qualified proposition. In the last case, that is,
where the two propositions convey the same injunction,
if the propositions refer to the same cause, effect
must be given to both according to the Hanafis differ-
ing trom the Shdfi‘ls. For instance, regarding the
alms to be given at ‘fdu’l-Fit;r, there are two tradi-
tions, one of which says: *Give alms for each free-
man and slave’, and the other: ‘Give alms for each
Muhammadan freemwan and slave’; here both the
injunctions relate to the same cause for the distribu-
tion of alms, that is to say, each member of the
household is the cause for alms to be given on his
behalf. The Hanafis hold according to their doctrine
that such alms should be given equally for the Mus-
lim and the non-Muslim members of the household.
Shdfi'i, according o whom the qualifying text controls
the absolute text, holds that alms are to be distri-
buted only for such members of the household as
are Muhammadans. If two texts relate to a single
injunction of law with rcference to the same facts,

18ee 92, Cal., 632.
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then according to all the opne sbsolute in its terms
will be rcad subject to the qualified text. For instance,
it is laid down that in a certain event ‘one must fast
for three days’, and it is also laid down with re-
fercnce to the same event ‘one must fast for three
successive days’. The result is that the fast must be
for three successive days. "his rule, however, holds
good only in the case of affirmative commands. When
there are two prohibitive commands, one absolute
and the other qualified, such as & man says: ‘Do not
emancipate a slave’ and again says: ‘Do not emanci-
pate a non-muslim slave’, therc is no real conflict
and each is to be given effect to, that is to say, no
slave 1s to be emancipated at all. The general rule
is that texts should be reconciled with cach other as
far as possible.!

A homonym when used in a proposition is to be
given only one of its several meanings, for it cannot
be held to have been used in more than one of its
senses. When, therefore, such & word occurs in a text
one must pause to ascertain in which sense it is used.

II. If a word is used in its original or primary
application, it is regarded as a proper word (haqiqat
&isis) in connexion with such application, e.g. the
use of the word bai (pu) to denote sale, of the word
nikih (CK,') to mean marriage, of the word taliq
(i) to mean divorce, of the word hibd (2) to

mean a gift, of the word waqf (_:j,) to mean endow-
ment and so on, and if it is used in a sense other than
the original by reason of some connexion between the
two meanings, i§ is regarded as a tropical or secondary
word (majéz ;i) in connexion with its original appli-
cation. Some writers apply the designations proper
and secondary or fropical not to the words themselves,
but to their meanings. Sadru’sh-shari‘at says that this
is wrong,

The application of & word may be in its dictionary,
legal, customary, conventional, or technical sense. If
a word is generally used in its dictionary sense

1 ¢ Taudfh,’ p. 57.
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(‘__g’;J),. it i8 regarded as proper in connexion with such
application and, if that word be used in another sense
connected with it, that is, to convey a legal (gc),:.,)‘
conventional (i) or technical ( »Jholy meaning, it
will be regarded as a3 ftrope with reference to such
application and vice versa. The tropical or secondary
application of a word, therefore, consists in its transfer-
ence from its original to a connected sense. When
a word is transferred from its dictionary meaning to
a legal or technical meaning, it shows that preference
is given to the latter, although it may be by reuason
of the connexion which subsists between 1t and the
former. After such transference has taken place, it is
the new meaning which generally dominates its appli-
cation, and both the meanings cannot be assigned
to it at onc and the same time. For instance, the
word khamr in its transferred legal sense denotes a
particular kind ol intoxicating liquor, though its root
meaning, namely, ‘something which covers or clouds
the senses’, may bave induced such application.
Therefore in legal phraseology the word khamr must
be taken to denote the specific drink to which it is
particularly applied and not to every intoxicant that
clouds the senses. Words used in a secondary sense,
having regard to the connexion between such appli-
cation and their primary application, are divided into
several classes. Here it has to be pointed out that,
if the application of a word be what is intended
thereby, it is called its meaning (ma‘va  ize)s if 1t be
what is to be inferred therefrom, it is called its sense
(mafhdim ],/.1,&4,). If a noun be used to denote the
thing for which it was invented, it is called its name
(usemmi  ows).!

Sometimes a word may be tropical with reference pifferent kinag
to a particular point of time and proper with reference of tropicel use
" to another. For instance, when it is said: ‘ Give the
orphans their property when they become majors’,
at the time of the speech the persons indicated were
orphans, that is minors without parents, but they

1+ Talwih’, p. 141,
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would not be so when the property is to be made
over to them, because it is assuraed that they must
then be majors. Sometimes a word is used as a
trope as cxpressive of the potentiality of a thing for
the thing itself, as when the word muskir ( }E:W{,) or

intoxicant is used to denote khamr. It sometimes hap-
pens that the connexion actuating the use of a word

in a tropical sense is altogether mental (dhahni ad),

as when the name of 2 thing is applied to denote
its reverse. Usage also determines at times the tropical
use of a word. Sometimes the connexion by reason of
which a word is used figuratively may be of an out-
ward (khdviji v.?.jls) character, as when the name of
the whole is applied to a part or vice versa such as
the use of the plural for the singular, or the use of
the word ragaba (&8))- which lterally means neck, for
a slave, or when a word denoting cause is used for the
effect or the reverse, or a word meaning the condition
of a thing is used to demote the thing itself, or a word
denoting a thing is used for its quality. In the last
case the secondary application is called a figure of
speech ('ijl.xim‘), In the text which says, ‘He (God)
sends down from the heavens your food’, what
is meant is rain which i1s the cause of production of
food. Similarly when another text says: ‘God will
not allow your faith to go for nothing’, by faith is
meant acts of piety of which faith is the condition.
When a brave man 1s called a lion, the latter word
is used to denote the most conspicuous quality of that
well-known animal.

A legal expression is also somefimes used in ifs
proper sense and sometimes in a tropical sense. In
such cases also, there is a common element connect-
ing the two meanings. That common element may
be the reason underlying the two transactions in
conncxion with which a legal term is used in its
proper and secondary applications. A contract of sale,
for instance, has been legalized for the exchange of
property for property, and & lease or hire for the
exchange of property for usufruct or services. Hence
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a contract for hire of the services of frcemen may be

expressed as a sale in a secondary sense. Sometimes

g word expressive of the cause may be used to denote

the legal effect. For instance, according to the Hanafis, Useof figurative
marriage creates a sort of ownership in the husband €Xpressions in
over the wife, as is shown by the fact that the fn;iif;ga‘:t of
husband is to pay the dower, which is the consideration

for marital relationship, and has the power to dissolve

the marriage. Therefore, if & contiract of marriage is

expressed in the form of sale, it would be valid, for

instance, the woman saying: ‘I have sold myself to

thee for so much as dower’, and the man saying:

‘I accept’. Similarly a valid marriage would, according

to them, be constituted, if the word importing gift is

used, for gift is the cause or means of acquisition of

proprietary rights. Here the words sale and gift are to

be understood in a tropical sense, for in their primary

sense they mean transfer of property. The Shafi‘is, on Shafii view
the other hand, hold that since marriage is a contract

which has been legalized for reasons of a specific

character, namely, preservation of the species, the

fixing of descent, restraining men from debauchery,
encouragement of chastity, love and union between the

husband and the wife, and of mutual help in earning

livelihood, the word marriage, or its equivalent (nikédh

tL&S or fazwij @)-3) alone can constitute such re-

lations.!

Sometimes a word expressive of a legal effect may A word
be used in a secondary semse to denote the cause, expressive of
but only when the latter is the effective cause j’nfga{)lezfii‘é‘ to
designed to produce that effect, but not otherwise. deny;)te the
For instance, the word sale is designed to denote the cause
acquisition of ownership by the buyer and, therefore,
@ man making & vow to emancipate & particular slave
if he buys him may say: ‘If I own or acquire the
Blave I shall emancipate him’.

When 2 statement is made in a secondary or Conditions as to
tropical semse, it will have no legal effect in the giving effect
opinion of Abd Yusuf and Muhammad, unless such to the

P gecondary
statement understood in its proper sense could be meaning

1 ¢ Taudfh’, p. T1.
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true, but Ablt Hanifs does not take this restricted
view. A master says of his slave older than hiinself
in age, *this is my son’, the slave will be emancipated
according to Abt Hanifa, because a person cannot own
his own son as slave, and words importing manumission
once used, their legal effect follows irresistibly and as
& matter of course. His two disciples, however, differ
from him on the ground that the statement could have
no legal operation, because, if understood in its proper
sense, it could mnot, possibly, be corrcet. It is not
allowable to use & word both in primary and secondary
senses at one and the same time. The Hapafis say
that the Shafi‘is in applying the text prohibiting the
drinking of khamr to intoxicants other than the
lignor known as khamr have violated this rule.
Whether aword Whether a word or an expression is used in a second-
isusedinits  ary and not its primary sense is to be ascertained

g:&iilo:ense from the context or the surrounding circumstances, by
to be the application of our judgement, or experience, or
ascertained by the light of usage or law. For instance, the verse

from the context ¢ the Qur'sn, which says: ¢ Whoever so wishes ought
and surrounding ¢ , accept the faith’, if interpreted in its primary sense
circumstances ' o ,
namely, as giving liberty of choice in the matter, would
mmvolve conflict with other verses of the Qur’dn, which
make unbelief punishable in the next life, and hence
the expression ‘ whoever 50 wishes’ is construed in a
secondary scnse, namely, that God has decreed that
some would believe and others would not. Similarly,
the tradition: ¢ All (devotional) acts are so by the sin-
cerity of intention' cannot, our reason tells us, be con-
strued in its primary sense, namely, as meaning that the
physical existence of acts of worship, such as prayers,
fasts, etc., when actually performed, is negatived if nof
accompanied with sincerity of intentions, but that it
must be understood in a secondary sense, namely, that
no spiritual benefits would, in the absence of sincerity
of purpose, result from such acts. Similarly, when
2 man says to another: ‘ Divorce my wife if thou art
a man’, here by usage the phrase ‘if thou art a man’
should be understood in a secondary sense, namely, as
an emphatic expression. A statement to the effect: ‘I
ghall not eat out of this date tree ' would, from physical
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pecessity, mcan that he would not cat of its fruits.
Similarly, when an agent is appointed for the purposes
of khusumat, the word khusumat which primarily
means dispute or quarrel is to be understood in a
gecondary sense, namely, a suit in court.

It nced hardly be pointed out that not only a sin-
gle word or phrase, but a sentcnce or speech inay
be used in a proper or tropical sense. Ior instance,
if a person who believes in a creator says: ‘The
spring has brought forth grass’, the speech would
be regarded as a trope, for it is really God who has
brought it into existencc.

If the application of a word be such that the inten- Plain and allu-
tion of the speaker is disclosed thereby, it is called sive words
plain (sarih 6;0), otherwise it is called a metonym
or allusive word (kindya &lEs). A proper word, the
original application of which has not been lost or
impaired, is rcgarded as plain with refevence to such
application; but, if the original application has been
lost or impaired, it is held to be allusive with reference
thereto. Similarly, if a word, the tropical applica-
tion of which preponderates, is used, it will be regarded
ag plain reference to such application, and alusive
with reference to its original application.

When plain words are used, the intention of the
person using them is to be gathered from the words
themselves and is not a matter for any further inquiry.
Such expressions operale much in the same way as
estoppel by deed in thc Xnglish law. But, in the
case of an allusive expression, one has to ascertain
what the speaker meant thereby, and this may be
done by inquiring of the speaker himsell, or by consid-
eration of the surrounding circumstances.! The reason
is that when a person uses an expression of the latter
kind, he fails to disclose, and to make clear what he
meant, while this docs not hold good when he has
made use of a plain expression. Legal matters re-
quiring certainty in their proof, such as offences
entailing the punishment of hadd (a=), cannot be
established by language which is not plain, for instance,

2 Palwih’, p. 238.
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a person making an admission of such offences in
words, which are noi plain, would not mnake himself
liable to such punishment.

It may be poted here that writings (kitdbat %liss)
arc grouped into three classes in this connexion:

(1) Writings, which are legible and in the customary
and regular form (mustabinun mursimun fro s i )2
such as wrifings on paper with proper superscriptions,
as ‘from so and so fo so and so’. Such formal docu-
ments stand on the same footing as a plain speech.

(2) Writings, which are legible but not in the custom-
ary and regular form (mustabinun ghairu marsamin
proye i witneo)y such as engravings on a wall or a
leat of a trec, and apparently also writings on paper,
if not in the customary and regular form, that is, in-
formal documents, ‘I'hese inscriptions and writings
are to be regarded as an allusive spcech admifting of
inquiry as o what the writer meant.

(8) Delineations, which are not inscriptions or writ-
ings in a perceptible and lasting form (ghaira musta-
hinin c;:%fi*‘*";a*é)»‘ such as delineations of words in the
air or waler. They are not taken into account ab all,
any more than a speech which is not heard.

Gestures or signs (ishdrdt l.s}) of the deaf and
dumb are treatcd on the same footing as an allusive
specch, and, according to the accepted opinion, it
makes no difference whether such & person is able
to writc or notl

III. The meaning of & word in a passage or sentence
may be disclosed or concealed. When it is dis.
closed the word is said to be apparent or manifest
of meaning (zdhir »ik); if it is still further disclosed
by means of the context, it is regarded as clear or
explicit (nass ai); if it is so clear that there is no
room for exposition and does not admit of limitation,
it is regarded as explained or unequivocal (mufassar
N); and if it is made still clearer so that the

1 ¢ Fatiwa Alamgiri® (Calcutta edition), vol.i, pp, 533 4; « HedAya ,
vol, iz, pp. 447-0; * Kifdya ', vol. ix, pp. 447-9,
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possibility of repcal is precluded, it is said to he settled
or unalterably fixed (muhkam =) For instance,

the meaning of the Qur'dnic text, ‘ God has made sule
lawful and forbidden’ (xiba), is manifost so far as the
legality and illegality respcctively of the two trans-
actions are concerned, and is regarded as explicit in
distinguishing riba from a sale. Sitilarly of another
verse of the Qur’dn, namely, . .. *two, three and
four’, the meaning is manifest so far as the legality of
marriage is concerned, and is explicit as regards the
pumber of permissible wives. In the verse, ¢ Verily,
God knows cverything ’, the meaning is regarded as
unalterably fixed, because there is no possibiliby of
repeal of what is so laid down. Of the verse in the
Qur'dn, ‘so the angels prostrated themselves all of
them ’, the meaning 18 regarded as unequivocal. A text,
the meaning of which is unequivocal, is not capable of
being restricted or limited in its application though it
may be repealed.
If the meaning of a word be concealed by reason of The meaning

an extraneous circumstance, 1t is called obscure { khafi may be

. . .. obscure
2} If a word be obscure of meaning in itself, 3;meo1s,

but is capable of being understood by the application vague or
of our judgement, it is regarded as difficult (mushlki] wntelligivlo
J&os4); if the meaning of a word cannot be dis-
covered except with the help of another text, it is
called vague (mujmal J<a%)sand if its meaning cannot
be discovered at all, it is called unintelligible (nutasha-
bahi &\i%).
Ezamples: In the verse relating to punishment
of a thief (sdriq), the meaning is obscure so far as its
application to persons stcaling shroud cloths, and to
pickpockets is concerned, because in Arabic there arc
separate words for such malefactors, namely, nabbash
and farrdér. If, in a case like this, the separate
ngme is due to some circumstances in addition to
those to which the word in the text applies, the former
will be held to be covered by the latter, but not if
the new word imports some deficiency. The verse of The text iba
the Qur’dn, ‘and God has prohibited riba’, is vague, regarding
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because the dictionary meaning of riba is increase,
and by econsensus of opinion every lncrease or profit
is not unlawflul, and it is not disclosed whut sort of
increase or profit is prohibited. But the Prophet has
mentioned six things as coming within the prohibition,
and hence it is necessary to vefleet and inquire what
is the effective cause of the text, so that it may be
applied to other things coming within its scope.
Examples of unintelligible words are furnished by
the letters at the beginning of certain chapters of the
Qur'an, such as Alif, Lim, Mim.
When the meaning of a word is undisclosed, it calls
for inquiry, when it is difficult, both inquiry and rc-
flection, and if it is vaguae, then one should first of all
seck for its explanation, then inquire and then reflect,
as we have just scen in the case of the Qur'dnic text
regarding riba. If the words of a text are unintelli-
gible, all inquiry must be stopped.
Words to be Men possessed of understanding do not ordinarily
interpreted in  uge language n any but its ordinary sense and,
:ﬁi:;olf&f:;”ggje therefore, words must be understood in the ordinary

sense unless the context shows that they are used

contexy s N s
requires 1n gsome other sense. Sometimes the contextl serves to
a different make it certain that the language of a text has

interpretation  po.n uged in its ordinary sense.

Absolute or A text iz said to be absolute (qata’d s*e) in two

certaiL toxt senses : first, when it precludes all possibility of doubt
with regard fo its proof or its meaning, e. ¢. a continuous
tradition or a text of fixed or unalterable meaning ;
secondly, when it precludes the possibility of any doubt
being cast on its proof or meaning by authorifative
reasoping. If a text is absolute in the first sense,
it conveys certain knowledge (‘1lmu'l-yaqin a4l Jle),
and if in the latter sense it conveys knowledge satis-
factory to one’s mind {‘{lmuw’t-tamdniyata aixiokll ,l2).

The different IV. A word conveys its meaning either by denot-

waysin which jng the thing to which it is originally applied (mau-

the meaning \ it (1
of o mord a* lahu & f)“;)") or some part of it (juz $je), OF
isindicated that which it necessarily implies as a conscquence of

‘D @sontence i application in the text (lizimuhu'l-mutékhkhar
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}5.‘;411«.0)'3). Such expression of mecaning may be
directly by the language ol the text (‘ibdratun §)',}:)
or indirectly by way of connotation or suggestion
(ishdratun §!.x}). Sometimes a word may indicate
something which its application in the text neccssarily
implies as a condition precedent (igtadd’an £.5%));
gometimes from what is expressed in a texi, it may
appear that it applics to some other watter which
comes within its intendment by the implication of
language (daldlatan &3o). These modes of interpreta-
tion are called istidlal ( 3%}y by some Hanaff writers.

The text of the Qurdan, which says: ‘For the Denotation

destitute who have retreated. . .’ denotes by its lan- and
guage that what is meant for them is a share in the ConRotation
property acquired in war. Tt also suggests that the ot mcaning
right of such persoms to what they have left behind
is lost, because the word *destitute’ is applicd only in
respect of men who possess nothing. and this could not
be predicated of the men aliuded to in the text, unless
their right to what they bave left behind had ceased to
exist. In the verse, ‘and the maintenance of women is
(incombent) on him for whom she has given birth to
childrcn ’, the language understood in its original
application moans that the maintenance of the wife is
obligatory cn the husband. It also connotes that the
maintenance of a child is obligatory on the father,
_for its descent is imputed to him. Again, as the child
Is Imputed to the fathcr, and the iext shows that
the mother gives birth to the child for the father, the
text also suggests that the latter has a right to the
child. But as it is not possible for the father to own
the child itself, the law gives the father right to the
possession of the child’s property as guardian.

A man says: ‘Emancipate your slave on my behall necessary
for cne thousand rupecs’; it necessarily implies as o implication
condition precedent that the owner should sell the
slave fivst to the speaker for a thousand rupees, and
then emancipate it as his agent, because a man cannot
emancipate & slave who 15 not his own property.

In these cases the law only implies such things as
are absolutely necessary. Hence conditions which are
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capable of being dropped may be ignored, but not
those conditions that may not be dropped. In the
above 1llustration, for instance, the owner of the
slave need mot go through the formality of making
the proposal to sell and the intending emancipator of
accepting the offer, but it will be sufficient if, on the
latter paying the consideration money, the former
should emancipate the slave on his behalf. But

-supposing there was to be no payment to the master of

the slave, 1n other words, if what was meant was that
he should make a gift of the slave to the speaker,
and then emancipate him on bebalf of the donce,
delivery of possession by the denor would be neces-
sary, becausc delivery of posscssion is an indispensable
condition of a gift. On the ofther hand, in a trans-
action of sale proposal and acceptance in so many
words are not necessary.

Therefore, what is established by such necessary
implication cannot have the effect of a general propo-
sition, nor would it be capable of specification. If
a man says to his wife: ‘Thou art divorced’ or
‘I have divorced thee’, intending thereby to mean
triple divorce, it will nevertheless have the effect of
a single or revocable divorce. Here the argument is
that the wife not having, in fact, been divorced at the
time the words were uttered, the legal resulf, namely,
divorce of a revocable character, must be the creation of
law, since the words actually used were in the past tense,
and not in the future, and, therefore, so far as such words
are concerned, the divorce is established by them by
implication, and hence the speaker cannot be heard fto
say that what he intended was triple divorce. On the
other hand, if a man were to say to his wife: ¢ divorce
thyselt’, the result, namely divorce, is attributable to
his words, and hence he would be entitled to declarc
whether he meant thereby a single or triple divorce.

Let us take an illustration of what comes within

the intendment or mischief of a text (o'ks! Jsesd)-
The Qur’dnic verse, incalcating the duties of children
towards their parents, which says: ‘Do not say to them
uf’ (st an Arabic exclamation of anger or contempt),
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is interpreted as prohibiting the beating of parents,
because the saying of ‘uf’ causes pain to the person
to whom 1t is addressed and a fortiori so does
striking. What is established as falling within the
jntendment of a text, stands on the same footing as
what is laid down by it directly or by suggestion.
The Jaw derived by such interpretation is of a higher
guthority than that established by an analogical
deduction, because the latter is mnot based on the
words of the text, but on 1its effective cause as-
certained by the exercisc of judgement. Therefore,
matters like punishment of hadd and retaliation,
which requive absolute certainty in the law imposing
them, can be established by interpretation of the intend-
ment of a text though not by analogy. It is, however,
‘urged that, in fact, this is not interpretation properly
go called, but analogical deduction of a manifest and
absolute nature, but Taftdzdni observes that this is
quarrelling over words.!

Wher an affirmation is made with respect to a Affirmation
particular matter, it does not, according to the IIanafis, With respect
imply negation of the proposition with respect to 25:;?;2‘:1:‘;1
other matters; for instance, when it is said that jmply negation
Muohammad was a prophet, it does not follow that of the
there was no other prophet. Indced, if it were other. Proposition
wise, there could be no analogical deduction. Nor does :Zl?tl;::‘pe“
a prohibitive command imply that an obligation is yatters
imposed with respect to the contrary. But according
to Shdfi'is, when a text refers to a thing specified
by a certain quality, it would not apply to anything
which does not possess that quality. The Hanafis,
bowever, do not take that view.

The next subject for inquiry is how words in How words
their application give rise to commands of law,in their
such as, declaring an act to be obligatory, forbidden, s‘f&hrciz:‘:g
permissible, and so on. A law may be expressed gommands
in such a form that truth or falsehood cannot oflaw
be asserted with respect to it, as when the law-
giver says: ° do this’, or ‘do not do that’, or in the

form of information or narration (akhbdr JL'xs.!), 30

b ¢ Talwil ', pp. 3579,
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that truth or falsehood may be asserted with re-
speet to it having regard to such form and not to
any extrinsic fact, such as the teuthfulness or other-
wise of the lawgiver. A proposition of law sfated
in the form of narration is regarded as even more
authoritative than what is expressed in the ordinary
form of a command. The reason given is that the
former assuimes the existence of a certain state of
things which must be legally correct; because other-
wise the Tawgiver, namely, God, would be hable to an
imputation of falschood, & supposition which obviously
cannot be entertained. For instance, when a Qur'dnic
text says: ‘the wmothers suckle their children’, it
must be assumed that mothers arc bound in law to
suckle their children, or otherwise God would not
have stated as a fact that they do so. When a
law is laid down in the other form, it is called
originating (inshd’ ¢£.25)). A law enunciated in the
oviginating form may be either affirmative as when a
superior says to his inferior: ‘do this’ or prohibitive
as when the former says to the latter: ‘do not do
this’.

According to the Hanafis when an imperative is
used it prima facie imposes an obligation to do the
act to which it refers, But it may appear {rom
the context or other relevant circumstances, that
what was meant was that the person addressed would
be commended for doing the act, or that he was simply
permitted to do it, and not that it was made obli-
gatory (wijib (_as!,) on him. For instance the verse
of the Qur'dn in which God says: ¢ When you enter
into transactions with one another reduce them into
writing * s construed to recommend the recording of
transactions and not to make it obligatory, in other
words, as being directory and not mandatory. So
also when it ig laid down Dby a lext: ‘so you hunt
for game’, hnnting is intended thereby to be permissive.
Some jurists say that the meve use of an imperative
docs not prima facic convey & mandatory coramand,
because the imperative form is used in other con-
nexions as well. Dut it is pointed out that, if that
were so, there could be no law. Some jurists, om
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the other hand, hold that an imperative word must
at least mean recommendation and according to some,
it means only pernwission. The TTanafis say that per-
mission is always lwplied by the imperative form,
and that prima facie it tends fto impose obligation.
‘Whether a speech of the lawgiver expressed in the
imperative form has in a particular cace the effect of
making the act obligatory, or merely commendable,
or permissible is to be detcrmined by the context.
Similarly, interpretation of the words of a prohibitive
text, so far as its legal cffect is concerned, must in
most cases be governed by the context.

But there are certain general principles by which Goodness and
the legal effect of hoth imperative and prchibitive texts Padness of acts
is determined. The operation of these principles de-
pends to a large extent on the character of the act
to which a particular command may rclate, namely,
whether 1t 18 good (husanun o) or bad (qubhun
&x8d), O, in other words, right or wrong.

This matter is discussed at some length in the
books, but I do not think it necessary to enter
upon a consideration of the metaphysical and scho-
lastic arguments adduced in support of the different
views. I shall satisfy myself with stating the more im-
portant doctrines on the point, in so far as they bear
wpon the question relating to the respective function
of law and reason in determining the goodness and
badness of acts, and the exact relations which such
attributes Dear to the legality or iflegality of acts.
Goodness and badness are nscd in three different senses.
First, that of an act being pleasing or repellent to a
man’s mind; secondly, as indicative of the quality of
perfection or imperfection; and thirdly, in the sense
of an act being deserving in the estimation of law of
Praigse in this world and of reward in the next, or of
censure in this world and punishment in the next
world. There is no question but that in the first two
senses, the goodness and badness of acts are discerned
by our reason. But there is a difference of opinion
with reference to the third sensc, the Ash‘aris re-
presenting the extreme view of one school of thought
and the Mu‘tazilis representing the other extreme. The

14
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Matridi doctrine which on this subject may be said
to represent the opinions of the bulk of the Sunnis
agrees with that of the Mu‘tazilis with certain reser-
vations.! 1t is undisputed that what the law enjoins
must be good and what the law forbhids wust be bad.
But the Ashraris go [urther, and hold that a good acl
is what is enjoined by the law and a bad act is what
is prohibited by it, that is to say, goodness or badness
of an act is established solely by the injunctions of
the law. The Mu‘tazilis, on the other hand, hold that
an act which our reagon tells us is good must be enjoined
by the Jaw, and whatl is so ascertained to be bad must
be forbidden by the law. In the vesult it amounts to
this, that our notions of right and wrong must,
according to the latter, decide what the law is; but
according to the [ormer, they ave altogether irvelevant
in such an Inquiry. "The Matridis ditfering from the
Ash‘aris hold with the Mu'tazilis that the goodness and
badness of acts in the legal sense is in most cases
ascertainable by our reason independently of the law.
They do not, however, agree with the Mu'tazilis that
the lawgiver is bound to enjoin what is good and to
forbid what is had, for the lawgiver can he under no
obligation. At the samc time according to them it is
not possible for the lawgiver to enjoin what is bad
according to our veason, and to forbid what is good.
The difference begween the Mu‘tazilis and the bulk
of the Sunnis would thus secin to be mwore verbal
than substantial.

An act may he good or bad per se, ov it may be
good or bad with refcrence to something else. which
again is good or bad pes se. If the latter, that some-
thing to which the act in question refers, may he
either a part of it or extrinsic to it., When it is part
of the act, il may be such that the juristic name for
the latter shonld be applicable to the former, as the
term ‘fbidat, or act of devotion, is applicable to saldt
or prayer though itis but a part of it; or it may not
be; for instance, the word prayer is not appliable to
the act of prostrating, though it is part of prayer.

1 Babru'l-*Uldm’s Commentary on * Musallumu'th-Thabit ', p. 13, ot
seq.
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Jihdd, or religions war, is an example of an act which
is decmed to be good with reference fo something
extraneous, for 1t consists in fighting the hostile
pon-Muslims, and fighting is not good in 1itself, but
is regarded as good, only so far as the guthovity of
Islam is upheld thereby! Henee it such non-Muslims
embrace Tsldm there is no [urther ground for jihdd.
Of acts which are good in themselves, some may not Good acts
be omitted, such as mental acknowledgement of faith
(tasdiq  pab), and some may be omitted such as
expression of such acknowledgement in words (iqrdr
i},)) Omission ol an act good in itself is not allowed,
except when there is sufficient cxcuse for it. There-
fore, it a man rclrains from acknowledging the faith,
he will not be called muo’min, unless such absiention
be for a valid excuse, such au: duress. Sowmetimes an
act good in itself may bear resersblance to what is
good with rcference to something elge. For instance,
payment of the poor-rate, fasting and pilgrimage have
reference respectively to removal of the wants of the
poor, the discipline of a man’s soul and a visit fo
- the sacred house at Mecca? Bubt since the poor
have no right to the pavinent of the poor-rate, and
therc is no reason why one should visit the house
at Mcees, and fasting is doing violemce to onc’s
nature, all cxiraneouns conziderations are discarded,
and the law considers such acts as pure acts of
devotion. Hence full legal capacity is & condition
for the discharge or performance of thesc acts.
When physical acts such as killing, whoredom,
drinking alcohol, and the like are subject of a prohib-
itive law (nahi u,(j), they arc to be regarded prima
facie as bad per se. It may, however, appear that Prohibitive
such prohibition is due to the badness of something words
else. And if that something be part of the act itsell,
the effect is the same as if such act was bad per se,
but it would be otherwise if it is merely a concomi-
tant circumustance. In the first case the prohibited act
18 legally void and of no effect, but not in the sccond.

1 Taudik’ (Calcutta edigion), p. 189.
3 Tbid., p. 190.



Void, vitiated

108 MUHAMMADAN JURISPRUDENCE

VWhen a juristic act is the subject of a prohibitive
command, it is affeeted according to Shafii in the
same way as a physical act. DBut according to the
Hanafis, prohibition of a juristic act prima {acie means
that 1t is not bad per se, but by reason of something
else, unless it appears to be otherwise.

When an act is found to be prohibited as being

and abominable bad per se, it 1s legally void (Jk's) according to all. If

acts

it is prohibited by reason of something which is a
quality of the act itself, or because of some concowmi-
tant circumstance, the act is regarded as legally
correct (sahih _x.e) in its essence, and the prohibi-
pion ls taken to apply to that quality or circumstance.
When the prohibition refers to a qualily of the act,
the act is vitiated or faulty (fisid aw'd), and if to a
concomitant circumstance it is abominsble (makrih
s,}&,c)' Examples: sale with an invalid condition, a
transaction involving riba, sale of wine, sale during
call to prayers. A vitiated or abominable act is vahd
in law, but involves sin, and is not, therefore, called
mubah, which means spiritnally indifferent. It s
in this sense that a vitiated comtract of sale is said
to be contrary to the injunctions of religion.! And
further, becanse a vitisted transaction entails sin in
not conforming to a particular imjunction, the law
permits the parties to withdraw from it until the
rights of third persons have intervened.

The vezson why the Haunafis hold that a prohibitive
injunction with reference to a juristic act should be
presurned not to vefer to the act itself, but to some
adventifious circumstance connected with it, is thus
stated. A juristic act is formed of cerfain elements
as its constituents, and depends for ifs operation on
the conditions imposed by law in that behalf; hence
if it fulfils these requivements, any prohibition with
reference to it must bpecessartly be taken not to
affect its essential legal character. Some jurists have
objected to this doctrinc of the Hanatfs on the ground
that its plain etfect is to permit as legal acts which

1« Raddu'l-Muhtar ’, vol. iv, p. 110,
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entail sin. Whatever the force of the objection {rom
a strictly religious point ol view, the principle of
law in its secular aspect necessitates, in such cases,
the distinction between the legal operativencss of a
transaction and the religious responsibility of the
persons entering Into It.

The presumption that a juristic act does not lose
its essential validity becauwse of a prohibitive injunetion
with reference to 1t, is, however, capable of being
rebutied in parbicular cases. If it Le shown that the
prohibition was intended to dcclare a juristic act, or
its constituent part, to he bad per se, then, acecrding to
all, it would be void altogether as if i were repealed.
For instance, the text prohibiting sale of a foctus in
the womb of an animal has the clfect of making such
a sale void, because it declares the subject-matter of
it to be unfit for the purpose, and when the subject-
matter is wanting the juristic act of sale is not con-
stituted, BSimilarly by the precept of the Prophet © there
is no marriage except with two witnesses’; a marriage,
which is not contracted in the presence ol two wit-
nesses, is negatived and becomes void.

We now proceed to the question ol authentic Authentic
interpretation (i), that is, interpretation o one text interpretation
by another. Most of the principles applicable to this
‘matter have been considcred in connexion with the
question of interpretation of words and specches
generally. T shall here briefly mention certain rules
apperiaining more specially to the present subject.

When interpretation of this kind is of the language
used in a text, it relates cither to its meaning, as
distinguished from the interpretation of the intention

of the lawgiver from his conduct, or to what apper-
tains to it, such as the duration of the law faid down
by the text under interpretation. Interpretation of
the latter kind serves to indieate whether there has
been alteration of the law by way of repeal ( Cm))

That is how Sadvu'sh-Shari‘at, following Fakhru'l-1slam,
brings in repealing laws under the heading of inter-
‘pretive laws. Their theory is that, when a revealed
law is abrogated by another revealed law, it means
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that the former 1s to have operation until the revela-
tion of the latter. But other jurists object to this
doctrine on the ground that the repealiug law deprives
the repealed Jaw of all its effect, and, therefore, to say
that the one interprets the other is an artificial use
of the term. Taltdzdni points out that, if intcrpreta~
tion he taken to wean discovery of the iniention of
the lawgiver with respoect to the operation of a text,
and not mcrely of whal he meant io convey by 1,
Badrn’sh-Shari‘at's theory would be well founded.!

When interpretation relates to the meaning of a
text, it may involve @ change in its application
or 1t may not. When interpretation involves no
change in the application of a text, its object, when
its meaving is ascertainable, is to make it still clearer
by fixing it (taqrir 55) beyond the possibility of its
being misunderstood, and when it i3 obscure or vague.
then to explain it itafsir gomnii)s In this scnse a text
of the Qur'dn may be interpreted by a tradition
whether isolated, continuous, or well known and vice
versa. An interpretive text of this characier may,
accovding to all the jurists, be either simullaneous
with the original texi or subsequent thereto.

Interpretatiion involving a change in the applicatton
of a text may infroduce an exception, a condition,
or a quality, or indicate the extent of such application.
Such amcnding laws may be embodied in a text of
the Quran, or of a continuous or well-known tradition,
but not 10 a tradition of isolated origin. An inter-
pretive text of ihis category must, excopt in the opinion
of ‘Abdu’llah ibn ‘Abbds, follow close upon the original
text, and he connected with i, so that both may be
read together as one. This, according to them, is the
very nature of an exccptive, conditional, or qualitative
clause as already explained.

When ope independent text modifies another text
by limiting the application of words of general im-
port in the latter, the two texts may be simultaneous
or not. 1If the limiting text be of a later date, 1t
will be regarded by the Hanafis as partially repealing

1 s Talwih’® p. 456.
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the first text. The Shafi‘is, however, differ on this
point from the Hanaflis. According to the latler a
text of general applicability is an authority not al-
together tree from doubt, as it might be undevstood
to include all the cases that fall within the scope
of its language, or only some of them. Hence, if a
subsequent text shows that the application of  the
original text is limited, they would regard it as ex-
planatory ol the latter. In their opinicn, therefore.
a limiting text is really in the nature of an exceptive
clause. The Hanalls hold that, as a subsecquent modi-
fying text eflects a change in the law of the original
text and is not part of if, it must be regarded as
repealing in its effect.

The result of the difference of opinion is this, The
Shafidis, conirary to the Hanalis, wonld allow such
modification and Hhmitation to be made by an iso-
lated tradition. Thus we find that relying on soch
& tradition they permii the addition ol twenty stripes
to the number prescribed for the offence of slander
imputing unchastity, and hold that the testimony in
support of a plaintiff’s case may either be that of two
men, or of onec man and two women, and they also
similavly hold that the testimony of one man plas the
oath of the plaintiff is sufficient in law.

One text is said lo be repealed by another when Rules as to
the two are in couflict. Two texts are held to be in repealing
conflict, if onc of thew imports the negation of what texts
the other lays down, provided that both vefer to the
same subject with reforence to the sae point of time,
and both are of equal rank, or if one of them is of
8 higher rank than the other, it is by reasom only
of a subsidiary circumstance. When there are two
isolated traditions, for insiance, ove of which rests on
the authority of a narvator who is also a jurist, while
the narrator of the other is not a jurist, the lormer is
said to have an advantage over the latter of a sub-
sidiary nature. When two texts are really in conflict,
the one earlier in date is tuken to bave been repealed
by the one later in date, as it cannot be conceived
that (fod intended that two inconsistent laws should
be in force at the smme time. 1f their dates be not
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known, attemptls should be made to reconcile them, as
far as possible, by means of interpretation. Tt is
permisstbie to act upon the law so interpreted, though
its soundness may not he {ree from doubt. T two
conflicting texts, the dates of which are not known,
cannor be reconciled with each other, then such con-
flicting texts must be disregarded, and once must look
to other authorities for guidance, For instance, it there
are two such Qurdnic texts then one must refer
to the traditions for guidance and if that fails, to
analogical dednction and to the dicta of the com-
panions. The raisox d'étre of the vepeal of laws is
that what may be good for men of a particular time
may not be good for men thereaftcr. An important
precedent for this is to be found in the repeal of one
revealed religion generally by its snccessor.

Both the repecaled and the repealing texts must he
revealed. Repeal, according to the Flanafis and most
of the Shafii and Maliki jurists may be (1) of one
Qur’anic text by another, (2) of one traditionary text
by another, (3) of a Qur'dnic text by a traditionary
text, and (4) of a traditionary text by a Qur'dnic text.
There arve some Shifils and Mdlikis who agree so
far as (1), (2) and (4) are concerned, but pot as to (3:
that is to say, they do not admit that a Quir’dnic text
can be rvepealed by a traditionary text. There are
several nstances of (1), and it will be sufficient here
to cite a case or two by wayv of illustration. In
Siratu’l-Baqara it is lald down that one should make
provision by will for his parents, and other relatives
but so far as it sanctions bequests in favour of a
man's heirs the verse In question has been abrogated
by implication by a verse in Suratu'n-Nisd' by which the
parents and certain other vear relatives of a deceased
pevson are allotted certain shares in the inheritance
as heirs! By a verse in Sdratu’l-Daqara it is laid
down that widows are enlitled to maintenance for a
year but this has been repcaled® by a verse of another

1 See ¢ Tafsfr-i-Kashshaf’, p. 124,
28ee ¢ Tafsir-i-Almmad{ *, pp. 134, 242-3 ; < Tafsfr-i-Jaldlain ’, p- 35 ;
* Tafsir-i-Kashshat ’, p. 163,
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Sdra, namely an-Nisd‘. It may be observed here that
in Aga Mahomed Jaffer Bindanim v. Koolsom Beebeel,
in which 1t was contended on the authority of the
verse in Suratu’l-Bagara that a widow is entitled to
maintenance for a year, the fact {hat this verse had
been repealed was not brought o the notice of the
Committee which disaliowed the contention on the
authority of ‘ITedaya’ and * Fatawi Alamgiri’. There
are slso many instances of repeal of cme traditionary
text by another, for example, the Prophet in one of
his earlier preceprs condemmed the praciice of visiting
the tombsg of dececased persons, but afterwards per-
mitted 1t by another precept. The repeal of a Qui'dnic
text by a tradition has been of rare occurrence. Of
repeal of a traditiomary injunction hy a verse of
the Qur'in, one instance at least is well known. The
Prophet had enjoined by his precept that,k a Muslim,
while saying his prayers, should turn his face in the
dircetion of Jerusalem, and this practice prevailed for
some time, untll a Qur'dnic text was revealed, direct-
ing the Muslims to turr their faces towards the Ka‘ha.?
As the repealing law must be a text of the Qur'dm
or tradition, there could be no repeal of Islimic laws
after the death of Muhammad, who, 1t is believed, was
the last of the prophets.

A Qur'dnic or traditionary law cannot be repealed
by Ijma‘ or analogy, as both the latter are of a sub-
ordinate rank lo the Qu:'dn and Hadith. A rule
based on analogy may, no doubt, be superseded by
another amalogical deduction, which having the concur-
rence of the entire body of the learned, amounts to
Imé* or a rnle based on one Ijmé‘ may be super-
seded by a subsequent Tjmd'. Tn the latter case, but
not in the former, the rule subscquently resolved
upon may well be ssid to repeal the rule which was at
first laid down, but the terms *repealing ” and * repealed’
are morc generally used in connexion with Quar’dnie
and tradilionary texts. One analogical deduction cannot
be said to repcal another, because it cannot be said

125 Cal., p. 9.
2 ['he sacred House in Mecea.
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with reference to either of such deductions that it
is correct beyond any doubt.

In this connexion we must remwember that a Qurldnic
text has twofold aspects; its words (nazm r'_:s). which
by themsclves have a spiritual significarce and the legal
injunction which the text lays down; in other words,
repetition of the words of a Qui'dnic text, though
without understarding thew, secures spiritual reward,
and any dizrespect shown to such words entalls sin,
apart from the question of abeving or violating the
injunction of the text.  Sometimes a Qur'dnic text may
be repealed so fur as its language 18 concerned (naskhuw’l-
qird'at §sLET i) and sometimes ouly the law which

A
1t enunciates (naskhul-hukm ot )s and some

=g
times both. 1f wmercly the injunction of a Qur'inie
verse has Dbeen repealed, its words would still le
regarded as part of the Quridn, so (hat their reci-
tation duving prayers would bring spiritual benefit.
When both the words and the law of a text are
repealed, that text no longer forms part of the Quridn,
Repcals of this kind were brought about by God
making the reciters of the Qurign forget the words of
the texts so repcaled, at the time of its ecoilection.
Instances of such total repeal have heen very few.
Autbentic interprctation by the lawgiver may also
be in the nature of nccessary inplication (bayan dartr-

atin §,,,¢ ') of what is left unsaid from what has
}JJ [COr R4

been said. I'or instance, 16 15 laid down in the Qur'dn
‘.. . and his heirs are his parents, so the mother will
have one-third.” IIere the case supposed being of a
deceased person leaving only his parents, and no other
prefevential  heirs, the necessary implication is that
the remaining two-thirds will go to the father. Or
the necessary implication may arise from the conduct
of the lawgiver, for instance. when the lawgiver sees men
practising certain things, bnt reveals no law prohibit-
ing such acts, the inference to be drawn is that he does
not disapprove ol these acts. This is the principle on
which the validity of customs and usages, as already
nientioned, is hased in Muhamnmadan jurisprudence.
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In connexion with the rules of interpretation, the
jurists also  discuss matters rolating to the mnature
and classification of obligations, the performance of
acts the subject of a command (431.,.\-‘.,\;3.; w.'.'i‘,:fi‘) or, in
other words, the discharge of duties and obiigarions,
and the question of applicability of laws to non-Mus-
lims, D3ut I have ventured to transpose these topics
under other heads, as it scemed to me that such re-
arrangement would he more couvenicnt in  dealing
with the subject of this discowrse.

PART 1I—ITMA¢ AND CUSTOMS

SECTION T—LJMAS OR CONSEXNSUS OF JURISTIC OLPINION

Tjméd* js defined as agrecment of the jurists among Definition of
the followers of Mubammad in a particular age on aljma’. Texts
question of law.! TIts auwshority as a source ol laws isin its support
founded on certain Qur'inic and traditional texts. The
principle underlying these texts is expressed in espe-
cially apt terms in one of them which savs: * Whatever
the Mushms hold to he good is good beforc God.'?
The other lexts relied on in this connexion arc the
following :—

‘My followers will never agres upon what is
wrong.”?

‘It s incumbent upon you to follow the most
numerous hody, *

‘The (protecting) band of God is over the centire
body and no account will be tuken of those who
geparate themsclves.?

* Whoever geparates himsell (fromr the wmain body)
will go to hell."*

‘He who opposes the people to the extent of a
span will die the deoath of men who died in the days
of ignorance, 7

1¢Taudih ', p. 498 ; * Mukhtasar ', vol. ii, p. 201 ¢ Jamal-Jawamit
vol, iii, p. 243,

4 A tredition, see *Taudfh', p. 208, * Kashtwl-Tsedr', vol. iii,
p. 258,

3 Cddi's Commentary, vol. i, p. 3l

4 A tradition, see Kashfu'l-Isvdr, vol. ifi, p. 258,

$ Thid, p. 258,

6 A wadition, sec Tddi's Commentary, vol. ii, p. 31; ¢Taquir’,
vol. iii, p. 95,

7 A (radition, see ‘Taudih’ ou the margin of Talwilh, p. 515,
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¢ God does not allow the people to go astray after
He has shown them the right path."?

‘Do not be like those who scparated and divided
after they had received clear proofs.”?

‘To-day we have completed your religion.'*

*\What lies outside the truth is an error.”

“Obey God and obey the Prophel and those amongst
you who have authority.?

‘Tt you vourself do not know, then question those
who do.” ¢

*You are the best of men, and 1t s vour duty to
order men to do what 1s right and to forbid them
fromx practising what is wrong. 7

‘YWe have made yvou followers of the middle course
s0 that you may be witnesses (ol truth) to others.?®

‘He¢ who breaks away from the Prophet after he
has been shown the right path and follows the ways of
men other than Muslims, we shall give him what he
has chosen and relegate him to heil.’®

The four Suuni Schools of law hold 1jma* to be
a valid source of laws not only upon the anthority of
the above texts, but also on the unaninuty of opinion
to that effect among the Companions® The Shif‘is
and the Mdlikis recognizc the anthority of Ijmd‘ not
merely In matiers of law and religion but also in
other matters such as organization of the army, pre-
parations fov war and other questions of executive
administration.  ljmd' is an cssential and charac-
teristic principle of Sunni jurisprudence, one upon
which the Mubammadan cominnnity acted as soon as
they were left to their own resources and were called

1 ¢ Taudth’, p. 300

2 4 Quranic verse, sec ‘Taudik’, p. 209,

3 Ibid., p. 204,

4 Ibid., p. ¥94.

5 A Qur'inic verse, see ¢ Savatu'm-Nisy'.

& 1bid. sce *Tandih* on margin of *Talwfl’, p. 514,

7 1bid. see ¢ Hazdawi’, vol. iif, p. 223.

8 Tbid., p. 236,

9 Ihid. see “Csudih’ on the margin of *Talwih’, p. 508.

0 ¢ Bazdaw(’, p. 253; *Taudik’, p. 283; ¢ Mukhtasar’, vol. ii,
P 30 <damin'l-Juwdmit®, vol, i, p, 308.

11 ¢ Jamul-Jawdtni ’, vol. iit, pp. 288, 305-T; ¢ Muokhiasar’, vol, ii,
p. 29,
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upon o solve the first and most important consti-
tutional problem that arosc on the Trophet’s death,
pamely, the selection of the spivitval and exccutive
head of the community. The clection of Abu Dakr
to the Caliphate by the votes of the pecple was based,
as is well known, on the principle of ljma’,

Among the Shi‘alis some jurists hold that questions Some Shi‘ahs
relating to the Shari‘at cannot be authoritatively de- Krhal’ijis and.
termined by mcre consepsus of opinicn, while other ?&Z:;Lnggﬁf;e
~ Shi‘ah jurists, though admitting the authority of Ijod', thig source '

base it on a presumptiop that, when the Mujtahids of law
agree in a certain view, they voice the opinion of ihe
jovisible Tmidm. Nazzim and some among the Khanjis
~also dispute the validity of the doctrine.!

It is not necessary to set out all the arguments on aAygument
- which the Sunni doctors rely in support of 1jmd’,in support of
but one principal argument of theirs may be thus stated, 1Wme’
In & Qur'dnic text salready ecited, 1t is laid down

that God has completed the Islimic religion, and it is

also laid down that it will last {or ever, and that
Mubhammad was the last of the Prophets. In the

. Qurdn, howoever, only a few rules of law bave been
enunciated, and these are by no means sufficient to
cover the numerous questions that arise from day to

day. If we add to this the fact that the Prophet is
dead, and we can no longer have his guidance, it
necessarily follows that any rule of law, which is not
found to be explicitly laid down In the Qur'dn or by the
precepts of the Prophet, must be capable of beng
deduced [rom them. It further follows that, as the
learned alone are competent to make such deductions,

their concurrent opinion on any question must be of
valid acthority and it must also be infallible, since
truth is one according to Isldm and all Desides 1s
error.?

Timd‘ is of several grades in point of authority. rjmas of
Absolute ljmd‘ insures certainty of belicf so that any different kinds
one not believing in the validity of a rule based on
such Tjma‘ becomes chargeable with unbelief.  An Ijmd

1 ¢ Mukhtasar’, vol. ii, p. 29,
2 * Taudfh’, ou the wargin of ¢ Talwih’, p. 510; * Kashfn'l-Israr ',
“Bazdawi’, vol. iti, pp. 826-7.
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is =aid to belong o this calegory if it be one in striel
conformity with the requirements of law and proved
by infallible testimony. Then there ave other Tjmd‘s
which impart binding authority to the rulings fonnded
upon them, but do nos enswre certainty of belief.
These arc Ijmi‘s which ave cither not constituted
mn striet accordance with the law or not proved Ly
universal testimony, Again Ijmd's of the Companions
have in some respects a higher authority than Tjmd‘s
of other jurists.

According to accepted Sunni opinion Mushim Muj-
tahids or javists alome have a voice in Ijmd‘. 'The
non-Muslims ave excluded from such juvistic delibera-
tions because the power 1s held to be vested by the
texts 1n thie Mushims alone, siuce the non-believers,
being misgmided as to the very anthority of the law-
giver, cannol bo presnmed to arrive at the truth in
matters of law and rcligion. Minors and lunatics ave
exclnded on account of thelr Immatare or defective
understanding.

Those who are not learned in the law so as to
be consideved fit for ijtihdd, or exposition of the
laws, are debarred frow participation in Ijmé‘ prop-
erly s0 called, that is, when the object of such
collective decision 1s to seitle questioms, the deter-
mination of which depends upon the exereise of judge-
ment and the power of making analogical deductions?
It is only in certain matters, which are regarded as
the fundawmental pillars of Islim, namely, the duties
of saying the five daily prayvers, paying the pcor-rate,
fasting during the Ramadin, and performing pilgrim-
age, that the law has been established by Tjwi' of
the entire body of Muslims? Apart from these, the
masses arce to follow the learned in the exposition of
the laws since God has said as already noticed * Obey
God and obey the Prophet and thosc amongst you
who are in authority’. The words ‘men in author-

L eTalwih ", p. 498 ; * Muakhtasar’, vol. ii, pp. 29, 33: *Jam‘u’l-
Jawimit’, vol. iv, pp. 233-9.

% “Kashlwi-Tsrdr’, vel. iif, p. 240. This is founded on the opinion
of Aba Bakru'l-Buldqinf, which has beex nceepted by Jassds und
Fakhro'l-Islim and followed by Ibn Hammdém.



CONSENSUS OF OPINION 119

ity ' have been construed to vefer to the learned
they cannot in this connexion. it is said, be taken to
mean rulers and governors since they are them-
gelves enjoined in all martters appertalning to the
Shari‘at to act upon the advice of the learncd as
is clear from the text, “if yvou yourself do not know
then question these who do”. This 1s the doctrine of
the four Sunni Bckools,  Abu Bakru'l-Bulagéni, how- gome jurists
ever, would not exclude any but infants, luratics and would include
pon-Mustims from such coilective lsw-making, bat Lhe general
, . oy , . . i S body of
Imém Ghazzah points ont in support of the Sunni view pro0. o
that, if agrecment of all the Muslims were essential,
Ijmé* would Lecome lmapossiblet
The question then arises as to what are the quali- Qualifications
fications required of a dMujtahid, that is, a person who g;é;tahi a
is deemed to be competent to exponrnd the law, so as
to be entitled to participate in coliective juristic deli-
beration. Fakhru'l-Isldm lavs down generally thai he
must be conversant with the science of law i both
~the branches, namely, the principles of jurisprudence
{(Usa) and the rules of law in the different depart-
ments {(['ard’).  Sowe, however, would consider it
sufficient gualification [or a person to know either
the theovcerical or the applied laws. Li s necessary
for a jurist that he should have a knowledge of the
Qurin and he abic not only to read it, bmt alwo to
understand it and intevpret its meaning. He sionld
be familiar with the tvaditions reported frows the
Prophet and be auble to distinguish the anthentic [rom
the non-authentic, the nniversally known and the well
known from traditions of isolated origin, and should also
know the natnre of anthority atiached to cach class
of fraditions. He must be conversant with the rules
and methods of analogieal deduction?® The mere lact
of a man being a competent commentnior of the
Qur'sn or a traditionist does not qualify him to take
part m Ijmé'® The question rclating to the qualifica-
tions of a Mujtahid is one of importance and will be
considered more fully hereafter. But what has to be

14Taqrir , vol. Wi, p. 82; * Mukhtasar’, vol. ii, p. 83,
% tTalwih 1, p, 639,
3 ¢ Kashful-Isvar °, vol, iii, p. 240.
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observed here is that the matter is left to be detar-
mined by pnblic opinion and not by any definite
authority in the State.

According to  Sadrw’sh-Shariat and wany other
Hanall jurists, ljmé‘ is confined to the orthodox sects
80 bhal in their opinion heretics generally have no
voice 1v Tjyma', while according to othcer authoritative
Hanafi jurists, such heretics alone ave to bhe excluded
whose heretical doctrines amount to jnfidelity or who
actively propagate their views. The Shatils and Mélikis
would only exclude those herctics whose doctrines
amount to inlidelity!

The orthodox sects are called Ahlu's-SBunnat wa’l-
Jamd-al (dslosely &ioa! Jal), e followers of the tradi-
tionary rchgion and the main body, a name which is
appropriated by wen hilonging to the four Schools of
law with whose jurisprudence we are concerned. They
also describe themselves as Ummatu'l-Mataba‘t (:ﬁ._cf
& ioll). i.e. men who follow, as distinguished from
Ummatu’d-Dawat (S,e ol &ol), or Sahibul-bid‘at (P
&za41), that is, men of innovation. Those who exclude
the latter from the bonefits of Tjma‘, rely upon the
texts which impose on Mnslims the duty of adhering
together, and lay down that division and separation lead
to eternal punishment. ‘I'nc reasons for excluding
those heretics whose doctrines involve unbeliel are
substantially the same as those for excluding non-
Mushms.  As regards those herctics, who attempt to
convert men to their own doctrines and preach against
the rest of the Muslims, this very fact, swhich shows that
their minds are biased, disqualifics them from join-
ing in Tjma‘, because a prejudiced mind cannot arrive
at the truth® It is only the wain body of AMuslims,
or rather the learnced among them, who are held to be
incapable of erring, since God says that He has made
them followers of the middle cowse, so that they
might be witnesses of truth {o others. Followers of
the middle course mean persons possessing the cardi-

1 ¢Taqrir , vol. ili, p. 96; °Mukhtagar’, vol, ii, p. 33: ' Jam‘n’l-
Jawdmit’, vol. iv, p. 289,

% ‘Talwih *, p. 506.
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pal virtues, all of which lie in moderation, and it is
also clear that they, having becen spoken of as wit-
nesses of truth, must also be presumed to be men
of rectitude of character (‘addlat), which is an indis-
pensable qualification for a witness. We also have it
on the express authority of another text that the
Muohammadans as a body are presumed to do what
is right and to prevent others {rom going wrong.

The Khdvijis who did not accept the Caliphate of Examples of
‘All, and also held the view that the commission of different forms

. .. .. of hervesy

any sin however trivial turned a Muslim into a non.
believer, and those Shi‘ahs who disputed the right
of ‘Umar and ‘Uthmin to the Caliphate arc classed
as heretics, whose doctrines indicate biased minds.
As belonging to the class of heretics who are excluded
from Tjmd‘, because of holding doctrines involving
unbelief, may be mentioned men who profess that God’s
knowledge «xtends only to the actual creation and nof
beyond it, and those Shi‘ahs who say that it was ‘Al
whom God originally intended to vest with the mis-
gion of the Prophet, and that it was through a mis-
take of the angel Gabriel that Muhammad received
his high office. Among the heretics who are disquali-
fied there are also men whose conduct and doctrines
indicate not only bias but a hardened conscience, for
instance, that class of Shi‘ahs who scoff at the Com-
panions of the Prophet like - Abti Bakr, ‘Umar and
‘Uthmdn and invent slanderous stories regavding them.
Some jurists like Fakhru‘l-Isldm would generally ex-
clude such hevetics as propagate their doctrines and
attempt to convert others, and us to the rest they
would debar them from co-operation in such doctrinal
matters as come within the scope of their heresy.!
In Imédm Sarakhsi’s opinion, only such heretics are
disqualified whose heresy is notorious, and he would
admit those who do not publish their heretical doc-
trines, but if any particular opinion of the latter be
opposed to a clear tesxt, it will not be taken into
account.?

1 ¢ffaqrir ', vol, iii, p. 96.
$ ¢ Kashfu'l-Isedr’, vol, 1ii, pp. 338-9,

16
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According to accepted Hanafl opinion, a fisig (=)
ov transgressor of the religious injunctions is excluded
from thege deliberations, The argument of those who
hold this view is that the opinion of a man who
does not act up to his doetrines is liable to distrnst!
Further they rely in this connexion on some of the
texts already cited. Suecll an eminent Hanafi jurist
as Imdm Sarakhs! is however of opinion that unless
a man openly and flagrantly viclates the law he will
not be excluded. Aceording to the accepted Shafiis
opinion and probably also Mdliki opinion, mere trans-
gression is no disqualification.?

According to the accepted opinien of all the four
Sunnf Schools, Ijmd' is not confined to any particular
age or country?® The MAalikis recognize the validity
of Ijm4‘ of the Companions and their successors
residing at Madina, without reference to the upinion
of others® According to one rcported version of
Imém Hanbal’'s opinion, which is also said to be the
opinion of some other jurists, Ijmd* 1s confined to the
Companions.

Malik says that sacred learning, if not confined
to Madina, was mostly to be found therc, meaning
during the time of the Companions and their succes-
sorg, and that special sanctity attached to that sacred
city, as it was the place where the Prophet took
refuge and carried out the greater part of his mission.
Against this claim, it is urged that men, learned in
the Qur'dn, the ITadith, and the law, dispersed to all
parts of Arabia, some during the Prophet’s lifetime,
and others after his death. They further point out
that Mccea is ne less sacred than Madina’ T'wo
traditions are also rclied upon in support of the Maliki
view. ‘Madina throws ount its dross as fire the dross
of metal’, and *‘Isldm will stick to Madina as a

} ¢ Kashfu’)-Tsrar ’, ¢ Bazdawi’, pp. 237-8.

2 CJamwl-Jawdanit’, vol. iv, p. 250; ¢ Mukhtagar’, vol.ii,;p, 38 ;
‘Taqric’, vol, iii, p. 95.

3 * Mukhtasar >, vob, ii, p. 33 ‘ Jam'w’l-Jawdmic’, vol, iii, p, 291;
¢ Taqrfr *, vol, iii.

4 ' Mukhtagar’, vol. ii, p. 85.

5 Ibid., vol. ii, pp. 29, 85 ¢ Taqrir’, vol. iii, p. 100,
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serpent to its hole’. These traditions are, however,
interpreted by other jurists as heing merely indica-
tive of the sacred character of the city. It may be
mentioned that, according t» Ibn Bukair and Ibn
Ya‘qubu'r-Rada, it was the opinion of Mdlik that
Ijmd‘ is confined to the men of Madina. Dut this is
not the accepted MAliki doctrine.

Those jurists who would restrict Ijma* exclusively Opinion of the
to the Companions, contend that most of the texts Companions
relied upon as authority, such as: * You ave the best ;rop;et
" of men’, ‘ My followers will never agree upon an error’,
and the like refer to the Companions alone. But the
generality of jurists say that the words are of general
application, and there is mno reason why a limited
meaning should be put upon them. It is also
stated that Imdm Hanbal, in confining I[jmd‘ to
the Companions, was influenced by considerations of
practica! difficulties in the way of its being realized
in any other age! There can, however, be no doubt
that not only has greater authority been attached to
consensus of opinion among the Companions, but
many of the cases under this head are traceable to
their age. "The followers of 1)4’(d's-Zdhiri the literalist
also took the same Ilimited view of this doctrine.

The Shi‘ahs, specially the Imdmiyas and the Zaidiyas, Opinion of the
admit the authority of collective decision of the de- Sfiiendants
scendants of the Prophet alone. They point in support Propehet.
of their contention to a verse of the Qur'dn in which
it is laid down: ‘God wishes to cleanse the people
of the house (of the Prophet) of impurities’, and also
to a precept of the Prophet to the effect: ‘I am
leaving among you two shect anchors, if you hold by
them, you will not go wrong, the Book and my
descendants.” The Sunnis explain the Qur'dnic verse
a8 having reference not to the Prophet's descendants,
but to his wives, and say further that it mcans
o more than that they had been purged of unbelief.

As regards the tradilion, they argue that its proof
rests on isolated testimony, and cannot, therefore,
Support a Jdoctrine of absolute authority like Ijmd’.

1 « Kashfu'l-Israr *, vol, iil, p. 240,
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Further it is said that the descendants alone are not
mentioned in the tradition as the source of guidance,
but also the Qur'én.

There have been some Hanafi doclors such as
Qddi AbG Khazim in the reign of JMu‘tadid Billdh,
who held that concwrrent decision of the first four
Caliphs has the ecifect of Ijmé‘, and this, according
to one version, was the opinion of Hanbal! Some
have even been of opinion that agrcement of the first
two Caliphs was sufficient to constitute Ijma‘?

Let us now sce what are the conditions relat-
g to constitution of Ijmd‘. According to the ac-
cepted doctrine of the four Sunnt Schools, there must
be unanimity of opinion among all the jurists of the
age, in which the decision in question is arrived at,
in order that such decision may have the force of
Iima‘ in the absolute form. But, if the majority of
jurists who agree in a certain conclusion do not admit
that those who dissent from them possess the qualifi-
cations of a jurist, such dissent will not preclude the
formation of absolute Ijwi‘. Bome doctors go further
and hold that Ijmi‘ of the majority of jurists is of
absolute authority, even though they do not question
the qualifications of the dissenticnt minority. Ibn
Jarir, Abu DBakaire-Rdzi and some Mu‘tazilis like
Abu'l-Hasan Khayyat, master of Ka‘bi. are said to have
held this view. The Hanalls, the Shdfils, and
the Malikis hold thai, if the nwmmuber of dissenticnts
be not large, the view of the majority will be a valid
and binding authority, though not absclute in the sense
that a person disputing it would becowme an infidel®

The reason, why unanimity is insisted on for Ijmé’
in the absolute form 1is thus stated: every jurish
individually is liable to err, and the texts, it is urged,
raise a presumpiion of infallibility only in favour of
the cntire body. The jurists, who hold that the
opinion of the majority is sufficient for the purposes
of absolute Ijmd‘, interpret the texis in question as

1 * Taqgrir’, veol. iii, p. 93.

2 ¢ Mukhtusar’, vol. ii, p. 36.

3 ¢ Kashfu'l-Isrdr’, vol. iii, p. 262; <Mukhtagar', vol. ii, p.35;
Jamw'l-Jawémi¢’, vol. iii, p. 291; ¢Taqrir’, vol. iii, p. 93.
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meaning most and not all. They contend, that if it
were otherwise, the doctrine would be practically impos-
sible of realization.

In answer to this objection, it is stated by Abu
Ishiqu’l-Astirini that he knew of iwenty thousard
rules of law based on unanimity. Ibn Hammim
goes further and says that such cases amount to no
less than a hundred thousand.! The ditticulty in the
way of unanimity of opinicn among all the Muhar-
madan jurists of different conntries at the present age
is not denied; but it is said that it should not Le
impossible. It js, on the other hand, remarked by
Ispabdni that no instances of Ijmi‘ are to be met
with other than those mentioned in the books, which
apparently occurred in the time of the Companions
and their immediagte successors.” It may be observed
that, though Ijmd* in the absolute sense 1is difficult of
realization at the present day, the value of the
doctrine in its practical aspect cannot be materially
affected by that fact once it is conceded that the
opinion of the majority is of binding aunthority.

According to the Hanafis the Malikis and most

When is

Bhafifs an Ijmi‘ is completed as soon as the jurisis Ljma’

of the age in which the question arose has come fo
an agrcement thereon, after they have had sufficient
time fo muature their deliberations. But according
to one version of Hanbal's opinion and some Shifi‘d
doctors, it is necessary to wait until the age in
which the jurists who were parties to the Ijma‘ have
come to gn end, or, in other words, until all of
them have died without any onc having withdrawn his
assent or changed his opinion. According to another
report of Hanbal's opinion he was in favour of such
suspension of Ijmé‘ only in matters of analogical de-
duction, but not when it was founded on texts of
the Qurdn or Hadith.® 7The Mu‘tazilis, Ash‘aris, Ibn
Fdrtq and Salimu'r-Rada also held that expiry of the
age of the concurring jurists is a necessary condition.

3 lagrie?, vol. iii, p. 3.

9 1bid., vol. iii, p. 83.

3 Ibid., vol. iii, p, 86; ¢Mukhtagar’, vol. ii, p. 38; ¢Jam‘wl-
Jawdmi*’, vol. iii, p. 294.

completed
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Tmdmu’l-Haramain, on the other hand, thinks that
the Ijma‘ which ensures absolute certainty is at once
effective, but it is otherwise when it werely raises a
probability.!

There are again some lawyers who are of opinion
that a rule of law cannot be said to be validly deter-
mined by consensus of opinion unless not only the
age of the jurists who originally took part m it has
expired without any of them changing his views in
the meantime, but that no other jurists born during
that age should subsequently have expressed a con-
trary opinion. It is, however, poinicd cut that if that
were s0, no Ijma‘ would cver be constituted.? The
argument in favour of Ijmi* being complcted imme-
diately is this. once an unanimous declaration is
made it is binding on every Muslim, including the
Mujtahids who took part in it, and hence it is no
longer open to any one of them to express dissent.
On the other side it is urged that, il unanimity of
opinion be cssential to the formation of absointe Ijma,
it should also be necessary for its continuance as
authority. Thercfore, according to the latter view,
until all who voted in such deliberations have died the
possibility of their changing their opinion is not re-
moved, and consequently the matter remains open to
doubt. Tn answer to this contention it is pointed out
that the language of the texts, which are authority
for this source of laws, does not warrant such a condi-
tion, and as sufficient timme 1s allowed for deliberation
the possibility of the jurists arviving at a hasty conclu-
sion is negatived. Two precedents are cited in support
of the above view. Abd Bakr during his Caliphate
used to divide the property acquired by conquest
equally among the Muslims, withoul giving preference
to any one on account either of his learning, or of
his having accepted the faith earlier than the others,
and to this no ome among the olher Compagpions
offered opposition. When, however, ‘Umar succecded
In the Caliphatc he gave to men of learning, and

1 ¢Jam'w’l-Jawdmit*, vol, iii, p. 295 ; ‘ Kashfu’'l-Isrdr’, vol. iii,
p. 243,
2+ Kashfu'l-Terdr *, vol, iii, p. 243.
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to those who had embraced Islam earlier, more than
to the others and no one questioned his action. The
inference is drawn that, although in Abu Baker's time,
the learned accepted his view of the law without
gissent still that was not deemed to have the authority
of 1jmé‘' so as to bind his successor. Another case
is also cited. ‘Umar during hig caliphate allowed sale
of an ummi walad {a female slave girl who has borne
a child to her master) without any opposition from the
other Mujtahids, But afterwards ‘Ali, when he became
the Caliph, forbade such sales without any espres-
gion of dissent on the part of other Companions. With
reference to the first case, it is alleged that *Umar had
expressed disszent from Abd Bakr regarding division ot
the spoils of war, and similarly in the second case, ‘All
is said to bhave disapproved of ‘Umar's view regarding
the sale of umi walad. Therefore, in none of these
instances was there a previous consensus of opinion.!

According to the generally received Sunni view, Oncea
when a question is dctermined by consensus of opinion, duestion is
it is not open to individual jurists of the same or subse- Z:]:f;:;enﬂy
quent age to come to a different conclusion, except i, cannot
when the matter is one in which some jurist, before be reopened by
the formation of the Ijmd‘, was known to have entep- individual
tained a different view, or a jurist a parby to the Ijmé’ Jurists
happened atterwards to change his view.® For instance,
if the Companions of the Prophet agreed in laying down
& certain law, some among them along with the suc-
cessors might not subsequently come to a differcnt cov-
clusion, unless the matter was one in which Lelore such
agreement some of the (fompanions had cxpressed a
different view.

Ijmé‘ of one age may be reversed by subsequent Ore Ijma‘*may
Limé' of the same age, in which case the first resolu- Pe ?Z"e“ed ;’y
tion ceases to have operation. Similarly Ijmé' of one ;,j;;alsequen
age may be repealed by Ijma‘ of a subsequent age with
one exception,! namely, an Ijma‘ arrived at by the

1 ¢ Rashiu’l.Isrdr’, vol.iii, p. 243.

$¢Taudfh’ in the margin of < Valwih ', p. 515; Jam‘w’]-Jawdmi*’,
vol, iii, p, 318.

3¢ Talwih’, p. 515.

4 ¢ Kashfu'l-Isrér’, vol. ii, p. 262.
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Companions of the Prophet is incapable of being re-
pealed afterwards. It should be noted here that there
conld be no law laid down by agreement of the
learned during the Prophet’s lifetine, as he was
the medium of promulgation of laws by God.! In
the opinion of Shéfiis, which is also reported to
be the view of Hanbal, consensus of opinion has no
force in determiming the law n a mafiter on which
the Companions of the Prophet had expressed con-
flicting views. The accepted doctrine of the Hanaff
School iz that the existence of such disagreement
among the Companions does not debar the formation
of a wvalid Tjmé‘. This i3 in accordance with the
opinion of Imdm Muhammad, while Abd Hanifs is
reported to have held otherwise.? The Madlikis agree
with Imdm Muhamnmad on this point, but say that
such cases have been of rare occurrence.! Sarakhsi,
however, observes that all the Hanafi Imdms agree
in holding that absence of difference of opinion among
the Companions on & particular question js not a
condition precedent for the validity of Iyma‘ on that
question. On the other hand, it is stated in * Mahgal’
that the absence of such previous conflict of opinion
j8 an essential condifion accovding to the Hanafis
generally, as it is according to the Shdfi‘is* In sup-
port of the Shdfif view it is urged that, if Ijmd‘ be
allowed in & matter in which some of the Compan-
ions had previously expressed a different opinion,
then it would follow that those Companions were
misled, because a law established by consensus of
opinion is regarded as so indisputably right, that
any one disputing it makes himsell liable to a charge
of infidelity. Such a reflection on a Companion of
the Prophet is not allowed. The Hanafis answer that
every Mujtahid is liable fo err, so is a Companion.
They, howecver, concede that Ijma‘ in such circum-
stances would not be absolute, so that any one disput-
ing the decision would not incur the guilt of infidelity.

1¢Taqrir ’, vol. iii, p. 71

2 ¢« Talwih’, p. 507.

$ ¢« Mukhtagar’, vol, 1i, p. 47.
4 +Taqrir’, vol. ili, pp. 88-9.
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If some of the jurists of an age have expressed one When the
view, and the rest have expressed a second view with jurists of an age
reference to a particalar question, this has the effect D4Ve expressed
of consensus of opinion in so far as to exclude a third gilz t:?;.“‘i"“’*
view. Some Hanafi doctors would confine the rule to quesﬁonm o
Ijmd® of the Companions, but others hold that there a third view is
is no ground for making such a distinction, The Precluded
Malikis, the Shafi‘is and some Hanafi doctors limit the
application of the rule to cases in which the third
view would be in conflict with some common prin-
ciple, underlying the other two. Fakhru'l-Islim and
Sadru'sh-Shari‘at, however, are not in favour of this
qualification,' The following examples will be useful
in anderstanding the above rule. On the question as
to what iz the period of ‘iddat of a widow pregnant at
the time of her husband’s death, some jurists were of
opinion that it is thc longest of the two periods,
namely, the period ending with the delivery of the child,
or the expiry of four months and ten days from the
death of the husband, while other jurists held that in
such a casc ‘iddat wounld cxpire on delivery taking
place. A third view, namely, that the ‘iddat is for four
months and ten days, even if such period expired
before delivery is admissible as being opposed to
Ijm4‘? Another example is furnished by the casc of
a deceased person leaving behind him his grandfather
and brothors. According to some jurists the grand-
father would take the entire inheritance to the exelusion
of the brothers; while others hold that the estate
should be divided beiween the grandfather and the
brothers. A thivd proposition that the grandfather is
not to take at all should be negatived as being contrary
to implied Ijmd‘? In these two cascs the third view
is held to be inconsistent with the common principle
underlying the other ftwo. In the following cases, a
third view is precluded merely on the ground that
only two views were known to be held by the juxists.

! ¢Taudfh ', on margin of ¢ Talwih’, vol. iii, pp, 50-6; *Kasbhfu’l-
Isrée’, vol. iif, pp. 284-5; * Telwik’, p. 501 ; * Mukhtagar*, vol, ii, p. 39;
*Fam'w'l-Fawsmis ’, vol, iii, pp. 296-6.

2 §Tqudih’, p, 285.

3 Ibid,, on tha margin of *Talwih’, p. 500.
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A woman dies lcaving her husband and her parents as
her heirs, or 2 man dics leaving his widow and his parents
as his helrs. According to some jurists the mother in
either case would take one-third of the entire inheri-
tance, and according to others she would get one-third
of what remains, after paying the shave of the husband
or the wile! A third course was adopted by Ibn
Shirin, namely, that in the first case the mother is to
get one-third of the whole, but not in the second case.
This according to Sadru’sh-Shari‘at would be opposed
to Ijmd* and therefore inadmissble.? According to some
jurists & marriage may be anoulled by rcason of any
one of five enumorated pbysical defects in the husband
or the wile, namely, leprosy, insanity, impotency and
other incapacity for sexual intcrcourse in the husband
or the wife. Others hold that none of these grounds
are sufficient. A third proposition that marriage may
be dissolved on some of these grounds and not the
others is regarded as inadmissible. The author of
‘Talwih’, however, disputes the correctness of this
opinion.?

Ijmi‘ may be constituted by decision expressed in
words ( Jy) or by practice of the jurists (_lai), and
in eifher case 1t may be regular (& 32) ornirreguiar
(Kiad)). It is said to be coustituied by words if the
Mujtahids, either at onc meeting or on information
of a question heing under consideration reaching
them, within a reasonable limit of time, scverally
declare their opinion in s0 many words, or if some
one or more among the prominent Mujtahids sbate
their view and the others, on hearing this at the
meeting or on receiving information thercof, observe
silence, expressing no dissent. In the first case
Ijimdé* will Dbe regarded as vregular and in the
second case as irregular. An Ijm&‘ is constituted by
practice, if all the Mujtahids in their practice adopi a
particular view of the law, or if some of them ium
practice adopt a particular view, and the others

1 *Taudih’ on the margiu of * Talwila’, p. 500.
2 Ibid., p. 501.
3 ¢ Talwih’, p. 501.
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do not indicate dissent by acting to the contrary.
If the former, the Ijmd® would be regular, and, if the
latter, it would be irregular. Ijma‘ by words and Ijmdf
by practice are equally authoritative. The Flanafis, the
- Mélikis generally, and some Shéfil jurists consider
both regular and irregular Ijmd‘ as valid in law and
binding, though they assign a higher canonical value
to the former. Some Hanafi doctors would make no
distinction between the two kinds of Ijmd’. On the
other hand soame Shififs, some Mdlikis, some Mu‘tazilis
and the Zdhiris do not recogmize the validity of
irregular Ijmd* at all?

It is also Jaid down by Fakhrwl-Tslam that if a Caliph
among the Companions of the Prophet cxpounded the
law on a particular question in his sermon without the
audience disputing its validity, Ijma‘ will be presumed
with respect to it. The commentator observes that
this rule is not confined to the first four Caliphs o
to the Caliphs at all, but extends to other hcads of the
State * provided they are jurists.

The arguments in support of the authority of irregu-
lar Ijmi‘s ave, firstly, that if it wore necessary that all
the Mujtahids should expressly declarc their opinion,
then Ijmd‘ would be impossible of realization and the
law never imposes an impossible condition. Secondly, it
is a duty imposed by law on cvery Mujtahid to express
his dissent, and not to keep quiet when he finds others
going wrong on a question of law and hence silence,
or non-expression of disagreement, should be presumed
to be approval. Against these contentions several
cases arc urged to show that silence in such a matter
is not always equivalent to assent. When ‘Umar, at
a meeting of his fcllow Companions, inquired of them
whether it was lawful to delay distribulion of the
property acquired in war, all present answered him in
the afficmative, except ‘Al who remained silent.
Thereupon ‘Umar questioned ‘Alf, who replicd in the
negative and his opinion was accepted. This, it is

1 *Taudih’ on the margin of * Talwily’, p. 499 ;  Mukhtasar’, vol. i,
P. 37; ‘Talwil’, p. 500; *Tagrir®, vol iii, p. 102; ¢Kashfu'l-Isrir’,
vol, iii, pp. 328-4 ; * Jam‘w’)-Jawdmi¢ *, vol. iii, pp. 295~300.

2 ¢ Kashfu’l-Isrdr’, vol. iii, p. 235.
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said, shows that ‘Ali did not deem it to be his duty
to cxpress disagreement without being asked for his
opinion. In another instance it was reported to ‘Umar
that 2 woman whose husband wuas missing was seen
in the company of other men and talking to them
m a familiar way. The woman who was enceinte,
on being admonished by ‘Umar, miscarried through fear.
‘Umar congulted his Companions whether under the
circumstances he must make her compensation. All
the Companions, except ‘Ali who kept quiet, said that
‘Umar was not liable, as he acted in good faith [or
the woman's spiritual welfare. ‘Al however on being
questioned adviscd that ‘Umar was Lound to make
compensation, and this view was approved. \Vith
reference to these cases, however, the Hanall writers
observe that the acceptance of ‘Ali’s opinion did nof
show that his was the omly correct view of the
law; but that it was preferable to the other views.
It 1s said that silence of a jurist may sometimes be
due to fear, and in support of this it is stafed
that Ibn‘Abbds, during the time of *‘Umar, did not
oppose the doctrine of ineresse (‘aul  },2) 1o matters
of inheritance, owing to the awe of the second Caliph
who held a different view. But the aunthenticity of
this report is denied.

As regards exposition of law by the Imédm in his
sermon, which is apparently an illustration of the
irregular form of Ijmd‘, a number of cases are cited
to show that the Companions of the Irophet decemed
it their duty to express their opinions whenever they
thought that the head of the State, was going
wrong. Hence in such cases also silence is presumed
to be indicative of consent. This being so in the case
of Companions, it is argued by some jurists, that there
is po valid reason why the rule should not apply in
the case of other Caliphs and rulers. It is, however,
pointed out that, although much objection would be
obviated, if the application of the doctrine were con-
fined to the Companions, having regard to the small-
ness of their number and the sense of equality and
freedom of speech which prevailed amoug them, the
presumption would be artificial and weak, if applied in
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the case of the latter-day Caliphs or rulers, whose
audience during a sermon could not be supposed to
include all the lecarned Muslims of the world, nor
would one cxpect the same frcedom of speech on the
part of the people.

Abu ‘All ibn Abu ¥uraira says that, if a fatwd of a
Maujtahid is published and is not opposed, it will
have the force of Ijmé‘. He however thinks that the
decrec of a Q4di published 1n a similar way will
not bave that effect. Abd Ishdqul-Maruzi, on the
other hand, holds the reverse. It is polnted out by
Bazdawi appavently in support of Ibn Abd Huraira’s
view that the decrce of & Q4di is always binding, and
cannot be opposed, cven though based on a wrong
view of the law which is not the case with a Mujta-
hid’s fatwa! If the fact that a particular question of
law is under consideration be not fully published, in
that case also opinmions differ whether an Ijma‘ would
be properly constituted with respect to it.

In order that a valid Ijmd‘ may be arrived at, it is The number
not necessary according to the Hanafis and the Malikis ofjurists
that the number of jurists participating in the delibera- f’; %ﬁg’.ﬁ;ﬁg
‘tion should be large. But their number must not, ac- not be large
cording to some, be less than three, according to others
not less than two.®> One jurist, however, namely, Ibn
Juraij, thought that, if in any particular age there
happened to be only one jurist, his opinion would
bave the authority of Ijma‘*

Ijms* may be based on a text of the Qur'dn or of Ijma' may be
Hadith or on analogy. This is the view of all the basedon
Sunni Schools.? Quran,

. I Hadith, or
The Mu‘tazilis and the Zahirites, on the other Analogy

bhand, do not admit the validity of an Ijmd‘ which is
based on an isolated tradition, or on analogical reason-
ing. They say that, since a concurrent decision is

1 ¢Kashfuw'l-Israr’, vol. iii, p. 229.

2 Tbuid., p. 229.

3 ¢ Kashfu'l-Isrdr ", vol, iii, p. 299,

4 ¢ Jam'wl-Jawdmi*’, vol. iii, p. 805 ; « Mukhiasar’, vol. ii, pp. 86-7
* Jamw’l-Jawgmit ’, vol. iii, p, 294 ; ¢ Taqrir’, vol. iii, p. 593.

5 ¢« Talwih’, pp. 516-7; ¢Kashful-Isrir’, vol. iii, pp. 263-3;
¢ Mukhtasar’, vol. ii, p. 39; ' Jam'w’l.Jawdmi* ’, vol. iii, p. 296,



Proof of Ijmaf

134 MUHAMMADAN JURISPRUDENCE

absolute in its legal cffect, the suthority on which it
is supported must also be of a conclusive nature. The
answer to that is that the authorify of this source of
laws i derived from the fact of agreement, and not
from the character of the veasouvs or text on which it
is founded. Further, if the authority on which it is
based be of an absolutely binding nature, concurrence
of opinion conld not add to its legal effect and would
be superfluous. The election of Abt Bakr to the
Caliphate is & well-known instance of Ijmd‘ based on
analogy. The Companions held that he was the
fittest person for the oilice, on the analogy of the fact
that during his lifctnne the Prophet himsclf once
permitted him to lead the prayers, the argument being
that the man who was cousidered & proper leader of
the Muslims in matters of rcligion was so a fortiore
in the rvest of their affairs. Another instance of Ijmd,
based on analogy is the law laying down a sentence
of cighty stripes for the offence of drunkenness. The
analogy is based on the sentence for slander, because a
drunken man having no control over his tongue is
likely, it is said, to utter words of slander. The
law prohibiting sale of wheat, ov othor similar article
by a person not in possession of it is an instance of
Ijm4° based on an isolated tradition.

The next question relates to the naturc of evidonce
by which the fact that a particular question has been
determined by consensus of opinion may be proved.
It may be proved, either as a matter of universal or
continuous notoriety, or as being well known among
the people. There is no difference so far among the
four Sunni Schools. But the Hanaiis add that it
may also be proved by isolated information.! Imdm
Ghazzéli among the Shifii jurists is of opinion that
Ijmd‘ resting upon isolated testimony is of no author-
ity, and there are some Hanalis who takc the same
view, 'We have it on the authority of Bazdawi that
most of the learned agree that a collective decision so
proved is binding, though it does not ensure cerfainty
of belief, an Ijmd‘ so proved being lke a tradition

I ¢ Kashfn'l-Igrar, vol. iil, p. 265;' Talwih’, p. 517,



CONSENSUS OF OPINION 135

based on single information. Ijmd‘, which is proved
as & matter of universal knowledge, or as being well
known, corresponds, on the other hand, to traditions
proved in & similar way. '

The law laid down by consensus of opinion is autho- Legal effact of
ritative and hinding. In its theological aspect, how- Hraat
ever, according to the Hanalis, it is only when such
collective deterinination conforms in its constitulion and
proof strictly to the requircments of the law that it
can be said to be absolute in the sense that it would
ensure certainby of belief, so that apy one disputing its
authority would be guilty of infidelily. According to
the accepted Shafii and M4likf doctrines, a man disput-
ing the authority of Ijmd‘ docs not hecome guilty of
infidelity, except when the decision is in respect of
matters, which are established by clear authority and
universally accepted as such, such as the obligation
to observe the daily prayers, to fast during the
Ramaddn, to pay zakit and to perform pilgrimage,
the unlawfulness of whoredom, of drinking intoxicat-
ing liquor, of dealing in usury, and the lawfalness, of
marriage, sale, lcase and the like!

According to the Hanafi view a decision of Ijm4c
would be of absolute authority in the theological sense,
only if it conforms to the following conditions:—

(1) no opinion to the contrary should have been
expressed on the question by any of the Companions,
or by other Mujtahids before the formation of the Ijmd‘;

(@) nonc of the Mujtahids taking part in the deci-
sion should have afterwards changed his opinion;

(3) the decision must be proved as being either
universally known, or at least as well known;

(4) it should be based on an express text of the
Qur'dn, or a tradition of a continuous or well-known
character, and

(5} it must be vegularly constituted.

Before leaving the subject I may observe that thexc
18 ome servious defect in the rules regarding this im-
portant source of laws, namely, the cmission to provide
a definite and workable machinery for the selection of

1 ¢ Mukhtasar’, vol. ii, p. 44; 'Jam‘w’l-Jawsmi* ’, vol. iii, p. 315.
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the jurists who are qualified to take part in Ijmd‘ and
for ascertaining, collecting and preserving the results
of their deliberations In an authorvitative form. But
this is perhaps due to the political conditions which
have prevailed in the Muvhammadan world ever since
the days of the first four Caliphs. It would seem as
if the doctrine of Ijmé* was too far in advance of the
habit of thought and action of the people to find a
practical and permanent expression in the age in which
it was expounded.

SECTION II—CUSTOMS8 AXD TSAGES

Customs and  Those customs and usages of the people of Aralia,

Usages

which were not exprossly repealed during the life-time
of the Prophet, are held to have becn sanctioned by
the Lawgiver by His silence. Customs (‘urf, ta‘dmul,
‘ddat Lole s Jo'ai, L3 )c) generally as a source of laws

are spoken of as having the force of Ijmd‘, and their
validity is based on the same texts as the validity of
the latter. It is laid down in ‘ Heddya’ that custom
holds the same rapk as Ijm4d‘ in the absence of an
express text,! and in another place in the same book,
custom is spoken of as being the arbiter of analogy.

Custom does not command any spiritual aunthority
like Ijma* of the learned, but a transaction sanctioned
by custom 1s legally operative, even if it be in viola-
tion of a rule of law derived from analogy; it must
not, however, be opposed to a clear text of the Qur'an
or of an authentic tradition. There is agreement of
opinion among the Sunnis, that custom overrides
analogical law, and a student of Muhammadan law
cannot help noticing that custom played no small
part in its growtb, especially during the time of the
Companions and their successors. The Hanafi writers
on jurisprudence inciude custom as a source of law,
under the principle of istihsan or juristic preference.

Custom properly so called should be distinguished
from the usage of a particular trade or business. The
latter from its very nature need not be prevalent
among the people generally.

) ‘Heddya', vol. ¥i, pp. 177-8.
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Custom which is recognized as having the force of
law must be generally prevalent in a country. It is
not necessary that it should have had its ovigin in
the time of the Companions of the Prophet; but it
does not appear what tune if s2ny must clapse before
a customn will be accepted by the court. It may be
that c¢ven a custom, which has sprung up within
living memory, will be coforced if it be found to
be genervally prevalent areong the Muhamadans of
the country in which the question ol its vahdits
has arvisen. The author of Radduw’l-Muhtdir defines
ta‘4mul or custom as what is more often prachised
than nol.!

The practice of a few individuals or of a limited
clags of men will not, hewcever, be vecognized. Nor
would » usage bave the foree of law, so long as it is
confined to a partienlar locality, such as a village,
or a town, and has not found general vogue in the
country in which the question ariscs.® Practice on a
few occasions will not be recognized as a valid custom.

It is of the very essence of & custom that it should
be territorial, so that custom of onc country cannot
“affect the peneral law of othcer countries. Further 1t
has authority only so lomg as it prevails, so that the
custom of one age has no force 1n another age? In
India in the Punjab and among the Khojas of Bombay,
Muhammadan law has on many points been superseded,
or congiderably modifled by customs adopted from the
Hindus and sanctioned by the legislature and the
courts. Dut some of thesc customs, such as thosc
relating to succession and inheritance, would, according
to the yprinciples of Muhammadan jurisprudence, be
illegal being opposed to the toxt law.

PARTM ITI—JURISTIC DEDUCTION
SECTION I—ANALOGY
All the four Schools of Jurisprudence agrce that, Analogy

in matters which have not been provided for by a Itsdefinition

1+ Raddu’l-Mubtér °, vol. iii, p. 408.

2 ¢ Fathu’l-Qadir’, vol. vi, p. 65.

3 ¢ Ruddu'l-Multdr’, sol. iii, pp. 408-9.
i8
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Qur'sdnic or traditionary text, nor determined by con-
sensus of opinion, the law may be deduced from what
has been laid down by any of these three authorities,
by the use of Qiyds, which is generally translated as
analogy.

The root meaning of the word Qiyéds is ‘ measuring’,
“accord’, ‘equality’! As a source of laws it is
defined by the Hanafis as ‘an extension of law from
the original tex{ to which the process is applied to a
particular case by means of a common ‘illat («i:)
or effective cause, which cannot be ascertained mercly
by interpretation of the langnage of the text’? by
the Milikis as ‘the accord of a deduction with the
original fext in respect of the ‘llat or effeclive
cause of its law’® and by the Shafiiz as ‘the
accord of a known thing with a known thing by
rcason of the cquality of the one with the other in
respect of the effective cause of its law’! In
plain language Qiyds is a process of deduction by
which the law of a text i1s applied to cases which,
though not covered by the language, are governed by
the reason of the text. The reason of the text, which
is technically called ‘illat or effective cause, is the rukn

(5 i. e. comstituent of analogy and the extension
of the law of the text to which ihc process is
applied is its legal effect (hukm L;.). Analogy as
a source of laws being subordinate and subsidiary
to the Qur'dn, the traditions and the Ijmi‘, thesc
latter in the langoage of Muhammadan lawyers are

called its authorities (asl (Jel) or texts (nasg u;;’)-
It will be seen from its definition that analogical
deduction is to be distinguished from interpretation of
& text.
Scope of By means of interpretation properly so-called a text
Analogy is applied to cases covered by its language, while the
function of analogy is to extend the law of the test,

1 «}ukhtasar’, vol. ii, p, 204.

2 « Taudth’, p. 302.

3 * Mukhtasar’, vol. ii, p. 204.

4 ¢« Jam‘w’l-Jawdini¢’, vol. iv, p. 1.
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to cases not falling within the purview of its terms.
The writers on jurisprudence do not admit that exten-
gion of law by process of analogy anounts to estab-
lishing a pnew rule of law. On the other hand, as we
have seen, their theory is that analogy merely helps
us to discover the law and not to establish a new
Iaw.

By application of spalogy the law embodied in a
text may be widencd generally, though there are some
jurists who take a mnarrower view holding that
analogy can be used only to extend the actual com-
mand contained in a text, and not the cause or condi-
tion of jts opecration! Analogy has no application to
pure inferences of facts which are to be made by the
light of observation helped by scicnec.®

Rules of law anslogically deduced do not rank so0 The nature of
high as authority, as those laid down by a text of the its authority
Qur'dn, or Hadith, or by cobsensus of opinion. The 2;1’2 ::')uroe
reason is that with respect to analogical deductions onc
cannot be certain that they arc what the Lawgiver
intended, such deductions resting as they do upon the
application of human reason which is always liable to
err. In fact it is a maxim of the Sunni jurisprudence
that a jurist may be right or may be wrong. A Qddi
in deciding a case is nof, therefore, bound by a par-
ticular rule of juristic law mercly because it has the
approval of certain doctors, but may follow his own
view. An analogical deduction, if agreed upon by the
learned as a body assumes, however, a different legal
aspect, but that is because of such agreement and
not the strength of the reasons on which such col-
lective decision may be founded.

The Zahiris, somze Hanbalis and Ibn Hazm deny Arguments
the authority of analogy as a valid source of laws, 2gainst
except in matters which are the rights of men (e.g. analogy
appraising the value of property destroyed by =2
trespasser), and are ascertainable by the excrcisc
of our senses and reason. They contend® that any

1 ¢ AyStu’l-Beiysndt ’, vol. iv, p. 6.
# Ibid., vol, ii, p. 80.
3 ¢ Aydtu'l-Baiyanit®, p. 5.
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other view of analogy would virtually amount to
making lasws which is the sole privilege of God.
In support of their contention they rely upon the
following texts :—

‘\We (that is, God speaking through the Prophet)
have sent down the Book us authorvity for you.~

¢ There 1s nothing {resh nor dry, but is to be found
(that is, the rvule in every matter is laid down) in the
vevealed book.

¢ Bay, (God asks the Prophet to say Lo his audience),
“God has not by his revelutions made anything unlaw-
ful to man except a dead body or the tlowing blood
of an animal .’

¢ Bay, “ whatever is not found to be forbidden in the
Book of God is lawful to men ™/’

‘ The aflairs of the Isvd’ililes were in proper order,
until those born of slave girls incrcased in numbers, and
began to deduce [rom what had becn laid down thiogs
which had never been laid down, and thus they them-
selves went asiray and led others astray.’

The arguments based on the above texts are thus
met. It is admitbcd Ly the Sunni jurists svith refer-
ence to the first two toxts that the law for the guidance
of Muslims in every matter is to be [ound in the
Qur’an, but they point out that the law on some ques-
tions alone has been laid down in express terms, and,
as regards the resi, the Qur'an mercly affords indica-
tions from which infercnces bave to be drawn. As to
the warning containcd in the last mentioned text
against the cxawple of the Isrd’ilites, that was called
for by the ignorance and prejudice of those addressed
but no such charge can be made against Muhammadan
jurists as a body. The principle underlying the text
which lays down that nothing that has not been
declared unlawiul by God can be made unlawful, 18
fully admitted ; but it is not claimed that analogy can
be used for such a purpose.

The Sunnfs, on the other hand, rely upon the authority
of the following texts in support of analogy: ‘ Did you
think they would get away ? They thought that their
forts would protect them, but His punishment reached
them from & quarter they had not anticipated. He
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inspived fear in their hearts, and they pulled down their
honses with their own hands, and so did the Muslims.
So ye who have judgemcnt take warning.” When
the Prophet sent Muwadh to Yemen (as Governor), he
said to Rim: “how arc you going two (decide cases)’;
Mua‘ddh answered: ‘by (the light of) what is in the
Book of God’. The Prophot next asked: ‘And if
you do not find anything in the Qur'dn to guide
you?' ‘I will decide in the way the Prophet has
been doing.” But inquired the Prophet: ‘I[ you do
not find any precedent from me, what then?” ‘I
will do my best by excreising my Judgement.” The
Prophet thercupon exciaimed ¢ Praise be to God who
has =o disposed the delegate of His Prophet us to be
able to satisfy him.'?

The first text which is of the Qur'dn is interpreted
as showing that the Musline ave asked by God to
infer analogically from the example of the lerd'ilites
that disobedience of God through insoclent pride would
not escape punishment. The sccond is a well-known
tradition and furnishes a gencral authority for the
use of human reason and experience in developing and
applying the law of the Qur'dn. It is especially relied
on as a justification for analogical deduction as a
source of laws. Iurthermore, it 1s urged that fhe
Prophet himsclf velied on analogy in determining
questions of law, For instauce, he was once asked by
& man whose father, though possessed of means, had
died without performing the pilgrimage, if it was
necessary that it should be performed on behalf of
the deceascd for the benefit of his soul., The Prophet
replied : ‘ \What do you think you would do if your
father died owing u debt?’ Here, the argument is
that the Prophet used the analogy of a debt to show
that an undischarged religious obligation of the nature
of pilgrimage should be discharged by the heirs of a
deccascd person. It is also urged that the Companions
of the Prophet always employed apalogy for purposes
of legal deduction and no one doubted its legality.?

! ¢ Taugih ’, p. 307,
% ¢« Aydtu'l-Baiyanrdt’, vol, iv, p. 7.
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The following are the conditions of a valil ana-
logical deduction :—

(1} The law enunciated in the text to which analogy
is sought to be applied must not have becn intended
to be confined to & particular state of facts.!

For example, thc tradition, in which the Prophet
says: ‘If Khuzaima testifies for any one that is sufli-
cient for him’, does not lay down a rule of general
applicability to the effect that testimony of a single
witness is sufficieat in law to support a claim. On
the other hand, the injunction had reference to Khuzaima
personally.! Those verses of the Qur’an which relate
exclusively to the Prophet arc other instances where
analogy is inapplicable.

(2) The law of the text must nol be such that its
raison d'étre cannot lLe understood by human intel-
ligeace nor must it be in the nature of an exception
to some general rule.

Examples: The rcason why a certain proportion of
a man's property is fixed for the poor-rate (zakit)
or why certain classes of heirs are allotted particular
portions in the inheritance, such as onec-fourth to the
husband, one-eighth to the wife and the like, is in-
capable of ascertainment, and hence no argument can
be built upon such cases for extension of the Jaw in
similar instances, According to Abd Hanifa, punish-
ments of the nature of hadd for offences like drunken-
ness and defamalion ave aiso not extendible on the
same principle, but Shéfi'f holds a different view. For
instance, he would inflict the punishment of hadd
provided for theft on a man who makes away with
the shroud of a corpse, although such act docs not
amount to theft within the meaning of the text-law.?

In a contract of hire or lease the valuation of the
future services or produce is allowed by law in order
to fix the amount of the wages or rent payable.
This is permitted by way of cxception to the general
rule that nothing which is not property of & tangible
nature is capable of valuation. Hence, according to

L<Taugfh’, p. 808 ; ‘ Mukhtasar’, vol. i, p. 211.
3¢ Aydtu’l-Baiyandt ', vol. iv, p. 5.
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the Hanafis, mesnc profits are not recoverable from
a wrongful possessor. Shafii, however, holds that the
value of property consists in the owner’'s proprictary
rights {(milk ()l<), and, therelore, the person causing
loss to him by wrongful appropriation of the usufruct
(#22io) of his property should be liable to make it
good.!

(3) An anpalogical deduction may be founded accord-
ing to the Hanafis and the Malikiz on the law cstab-
lished cither by a text of the Qur'dn or Fladith,
which has not heen repealed, or by a unanimous
decision of the learned, and aeccording to some Shafi‘ls
and the Hanbalis it may also be based on another
analogical deduction. The rule so deduced must not
be opposed to a text law nor covered by the words
of a text. In other words an analogical deduction is
$0 be in the nature of a corollary of the text law.
Analogy cannot be applied werely to the words of
a texb?

The reason why the Hanafis and the Médlikis do not
allow an analogical deduction to be made from another
such deduction is thus staled, either the effective canse
on which the sccond deduction is sough$ to be based 1s
the same as of the original text in which case it becomes
superflluous to refer to the intermediate proposition, or
it is not. If the latter, then the first deduction would
itself be bad. The following is an illusiration. The
Shdfi‘is hold that the quality of cdibility is suflicient
to bring an article of which it is predicable within
the doctrine of ribs, which forbids excess in favour
of one of the parties to a sale of sirnilars for similars.
He argues that quinces being edible come within the
principle like apples, which fall within the analogy
of wheat which is expressly mentioned in the text.s?
Buch reasoning, it is urged, is superfluous, for it would
have been suflicient to say that a quince is an
article of food in order to bring it within the prin-
ciple without rclying on the analogy of apples. It

1 «Taudih’, p. 809,

8 Ibid, p. 209; <Mukhtagar’, vol, ii, p. 209; ¢Ayétwl-
Baiyandt’, vol, iv. pp. 12-26.

3 ¢ Makhtasar’, vol, ii, p. 209; Hudru’sb-Bhdri‘as, p. 18.
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is contended, on the other hand, that it is possible
that the second deduction may be based on an eilect-
ive canse, not quite the same as that of the original
text. Tfor instance, the text regarding ribd mentions
wheat which is slaple food and measured by weasure-
ment of capacity as one of the articles, the sale of
which in exchange for a similar article is not lawtul
unless both be equal in quantity. DBy analogy, the
rule is extendcd to the sale of rice which like wheat
is saleable by measurement of capacity and which is
often used as staple food though vot always like wheat,
Proceeding mext upon the analogy of rice the vule is
applicd to dried dates, as hoth are ealables and sold
by mecasurement of capacity theugh dates arve used as
staple food less often than rice. In the next step
the doctrine is analogically cxtended to raisins which
are eatables and xold by measurement of capacity
like dried dates though raisins are not used as food at
all and lastly the doctrine is applied to apples because
they are eatables like raisins.!

The reason for the condition that the deduction
must not be opposed to text law nor covered by the
words of a text is that analogy being a subordinate
source the deduction made by such a process would be
invalid if opposed to a text and would be superfluous
if covered by a text. It follows, thercfore, that the
rule derived by the application of analogy should be in
the nature of a corollary of the proposition established
by a text. In illustratiog this condiiion the Hanafis
take exception to the deduction of Shafi‘i on the
question of ribd, namely that the principle of ribd
applies to the exchange of all eatablcs as heing in
violation of the vule. Sadru’sh-Shari‘at argnes that
if Shdfi'i were right then an exchange of such eatables,
as are articles of tale, would not be wvalid at all, for
equality of number does not in such a case neces-
sarily mean cquality in actual fact, and if the con-
dition of equality be disregarded, the doctrine of ribd
would be inapplicable to wbeat, and dried dates ox-
pressly mentioned in the text as heing subject to

I« Aydtu’l-Baiyandt ', vol, iv, pp. 13-14,
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ribd. The equality which is contemplated in such
cases by the text is equality by measurement of capa-
city.! Another case 1s cited in which the application
of analogy by the Shdfi'ls is alleged to be open to a
similar objection. A Dhimmi? is admittedly empow-
ered to divoree his wife in the form of taldq. Pro-
ceeding analogically the Shafils hold that the law
relating to zihér, which consists in a man comparing
the person of his wife to that of a female perpetually
prohibited to him, should be apphied to them as well
But the Hanafis argue that zihdr differs [rom talag,
mmasmuch as the husband can legally get over the
effects of zibdr by making an atonement, and the
canonical doctrine of atonement docs mnot apply to
nop- Muelims.®

As an example of violation of the rule that analogy
must not be applied to the vocabulary of the fext, but
to the cause on which the law is based, thc Hanafis
cite the deduction made by the Shafifs from the text
which forbids drinking of kbhamr, an intoxicating drink
prepared by fermenting the juice of grapes. The
Shafids say that the root meaning of khamr is some-
thing which eclouds the senses and hence the word
applics to all intoxicants. The Hanalls object, saying
that this is applying analogy merely to the language
of the text.

(4) The deduction must not be such as to involve
& change in the law embodied in the text. Example:
A contract, in the nature of Salam by which a man
buys an article to be delivered by the vendor subse-
quently and pays the price in advance, would not be
& valid transaction according to thc gencral rule
of law by which a contract of sale is only valid if the
thing sold be in existence at the time of the contract.
The validity of a Salam contract has, however, becn
establishcd by a tradition which says that the sale of
an article to be delivered at a fixed date is lawful.
When the Shafi‘is hold that sauch a contract is

L Taudih ’, p. 310.
2 A non-Muslim living under the protection of a JIuslim Slate.
31 Taudfh’, p. 310; ¢ Mukhiavar’, vol. ii, p. 225.
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lawful even if no date i3 fixed, they are charged with
introducing a change in the law of the text. The
law requires the presence of two wilnesses as a neces-
sary condition for the constitution of a marriage con-
tract, and hence Malik in laving down that the
presence of witnesses is necessury only for the sake of
publicity is said to introduce a change in the law of
the text. If the deduction serves to introduce & new
basis or condition of validity of the law of the text,
then also the deduction will be regavded as being in
violation of thiz rule. A marriage according to the
text law is prohibited within certain degrees of rels-
tionship of & man and a woman, who have had
carnal connexion with each other. Milik would adad
as a condition of sach prohibition that the connexion
must have taken place under the tie of marriage.
The Hanafis say that this is introducing a mnew
condition,
Tllat or Let us now try to undcrstand what are the general
effective cause. characteristics of ‘lllat (&lc) which I have translated
iﬂi@iﬁ:ﬁﬁuﬁcs ‘effective cause’. ‘Illat is defined as something which
makes known (mu‘arrif i xe), @ sign (‘aldmat x.lz),
something which brings into existence (mu’aththir
;).c)- Sadru’sh-Shari‘at seems to prefer the first defini-
tion, as by ‘illat the applicability of the law of a text
to a case not covered by iis language becomes known.
The second meaning, he says, is included in the first,
and as regards the last defipition he objects to it on
the ground that it is the Lawgiver who brings into
existence the law and not the ‘illat or reason. In
plain words ‘llat may be defined as the fact, circum-
stance, or consideration which the Lawgiver has had
in regard in laying down the law embodied in a text.
‘When the effective cause of a text has been deter-
mined the jurist is in a position by ta'lil (Jalas), or
reasoning based on that cause, to apply the law of
the text in a case in which the same cause is
present.
The accepted Sunni doctrine is that the Lawgiver
in enacting laws has in regard a certain policy (hikmat,
maglahat silae, i) This policy is to promote
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the welfarc of men by securing to them posttive advan-
tages or averting from them injury, and, in ¢o far as
the cause or rcason for a law advances that policy,
it is said to be proper (\_.ulic). Abu Zaidini'd-Dabisi
says that a reason will be regarded as proper if it
commends itself to a mun’s common sense.

The policy of the law has two aspects religious
(£iaio) and secular (‘x"»_ﬁj,_)). The religious or spiritual
policy of the law is, as already observed, the disci-
pline of the soul and the improvement of morals
) (‘;.L‘é} g_..ng_..'x‘.;: u....im di‘éi\.;y,).
 Its secular or worldly pmrposc is the prescrvation
of life, property, lineage, reputation, religion and under-
standing. "These are regarded in law as atters of
absolute necessity (§;3p4): 80d are the primary secular
objects of the law. The law has also secondary or
supplementary secular objects in view, namely, the
removal of wants (4isl>), Wwhich is a matter of
lesser degrce of necessity than the first, and the de-
termination of what is proper to the dignity of man
(tabsin _ awmsd)! There are again grades in the pur-
poses both of primary and secondary necessity, some
being more necessary than the others. The laws laying
down retaliation as punishment for muorder or voluntary
hurt, obliging & wrongful possessor of another man’s
property to restorc the same to the latter, inflicting
punishment on persons guilty of whoredom, defamation
and drunkenness, and the law sanctioning jihad are
mstances 1n which the objects of the Lawgiver are
respectively to preserve life, property, lineage, reputa-
tion, understanding and religion.? Tn these cases the
proper causes or reasons for the law arc wilfully
causing death or hurt, theft or trespass, whorcdom,
intoxication and the hostility of non-believers. The luw
authorizing guardianship for the purposc of giving
a minor in marriage is an instance in which the end
in view is regarded as of a supplementary nature.

1 *Taudih’, p. 318, et seq. ; ¢ Ayalu'l-Baiyandt’, p. 96 ; ¢ Mukhtasar ’,
vol, ii, pp. 240-1.
2+ Taudih’, p. 318.
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The laws authorizing sales, leases, and other con-
tracts of a like characler alzo belong o this calegory.
Obviously it is not always easy (o draw a line showing
where the primary objects of law end and the supple-
mentary or sccondary objccts commence. The differ-
ence must in many cases be a question of degrce.
It is pointed out, for instance, that the law authorizing
sale of property is as much a matter of nceessity
for the support of human life as its protection from
direct destruction. Similarly, the hiring of a nurse
may be a matter of absolute necessity {or the preser-
vation of an Infanl’s life.! Fence, it 13 a well-known
maxim of Muslim jurisprudence, ‘the wants of men
arc regarded in the same light as matters of absolute
necessity.” T'hat the law, in certain cases, is prompted
by the consideration of what is fib and proper is exem-
plified by what may be called sumptuary ordinances,
and by the rule that the testimony of a slave is not
admissible.

A question of absolute neccssity has precedence over
other considerations, and a regard for the require-
ments of men 18 entitled to priority over a question
of what is fit and proper.

It is difficult to lay down, as a matter of general pro-
position, whether spiritual consideration should always
have precedence over non-spiritual consideration or the
reverse. In many cases, no doubt spiritual considera-
tions prevail. For instance, fasting during the month
of Ramadin may be injuvious L0 & man from the
medical standpoint, but inasmuch as fasting tends
to abate his animal propensities, the law regards it
as bencficial to him. ‘l'hers are at the same time
many cases in which secular or worldly considera-
tions are given preference. [For instance, a man while
teavelling is excused from observing the fast because
of the physical sultering which it would entail on
him. 8o gleo a Muhammadan is excused from aitend-
ing the mosque for saying the Friday prayers, if he is
obliged to stay away in order to save his property.’

1« Ayhtw'l-Baiyanit’, p. 9.
2 ¢ Mukhtagar °, vol. ii, p. 339, ct seq. and * Al-Majallik ’, p. 13,
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In fact, there is & general maxim to the cflect, ‘ hard-
ships always call for relief '

Generally speaking, it is not allowable to a jurist 10 Dequetion
make deductions werely from the broad policy of the based merely
law. The effective cause must have a particular reter- O% toe
ence to the subjcct to which the text relates. Other- gz’fi‘:’;’ai}f the
wise, it is pointed out, ore is likely to be involved law not
in inconsistencics. For instance, the prescrvation of sllowed
baman lifc is onc of the general objects in view of

the law, and if it were open to u jurist to base
deductions thercon without anything more, the waging
of religious wars would be unlawful. IIe should, there-
. fore, on such a question look to the policy of the Jaw
“on the subject of recligious warfare, which declarcs
_sach wars to be lawful, inasmuch as they tend fo the
- preservation of religion.

The general rule i1s that the effcctive cause must Effective
be definite and perceptible; for instance, consent of cause must
parties to a contract is imperceptible in its naturc 3‘3 something
. . efinite
and, therefore, the law procecds upon the acts of pro-

posal and acceptance. Similarly intention of a man
cannot be delinitely ascertained, and hence the law
seizes upon its expression in some manifest fact which,
in ordingry course of human affairs, necessarily implies
its existence. Thus, when the guestion arises whether
& men who killed another did so wilfully, the law
fastens upon the nature of the weapon used as indi-
cative of his intention} According to the most correct
opinion an abstract reason if sufficiently definite can
form a good basis of analogical deduction? As we
shall scc later on, the law in one matter is some-
times held to be the cfloctive cause of law in a similar
matter. So also in many cascs of juristic equity
the effective cause of a rule may be hidden and imper-
ceptible. But these arc really exceptions to the general
rule that an effective cause should be some definile
fact or event, embodying the reason of the law on the
whole, so that whenever it is present the command
should follow as a conscquence.?

!« Mukhtasar’, vol. ii, pp. 239, 268.

¢ Tbid., vol. ii, pp. 218-4,
3 ¢Taudfh’, p. 319; ¢ Mukhtasar’, vol. ii, p. 289.
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It is not necessary, however, that in cvery individual
instance to which a law applies, the propriety of the
fact or circumstance constituting the effective cause
should be apparent. On the other hand, it is sufficient
if it be found to promote good or to prevent cvil in
most cases.) Take, for instance, the law which relaxes
the duty of fasting during the Ramaddn in favour of
a traveller. The reason for making the concession is
the hardship and inconvenience which a man gener-
ally expericnces while travelling, and though this is
not predicable of cvery traveller, the rule still holds
good in all cases.?

Some jurists are of opinion that, unless there is
express authority to show otherwise, we must assame
that the law enunciated in a text is not based on
& caase or reason which is capable of extended appli-
cation, for the law is established by the words of a
text and not by its cause or reason. Others think that
every circumstance or fact to which a text refers is
to be taken as the cause or reason on which the law
laid down by it ie bascd, unless there is some reason
to the contrary. The Shdfiis and the Hanafis repu-
diate both these views; the first, because while the law
laid down by a text 1s to be ascertained from its
words, the tunction of analogy, on the other hand, 1s
to extend such law to other cases, and the sccond view
cannot, it is urged, be sound because some facis and
circumstances may be peculiar to the question dealt
with in the original authority, wh'le some particular
consideration slone is capable of extended application.
The Shafits hold that prima facie a text is capable
of extension by analogy, or in other words, it is
mu‘allal (2illx<), that is, based on an exiensible cause;
but it is necessary that therc should be some reason
for separating the particular facts to which the text
way rclate from the general considerations on which
its law is Dbased. So far the Hanafis agree with the
Shafi‘is, but the former would add a condition fo
the effect that, before u jurist proceeds to find the

1« Taudfh', p. 319.
% ¢ Mukhtagae ’, vol. ii, pp. 2134 ; * Taudfl ’, p, 319,
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canse of the law of the text, he must be satisfied by
good authority or reason that the text, on the whole,
js capable of extension by analogy. Sadru’sh-Shari‘at,
powever, argues that this additional condition would
make ratiocination extrewely difficult; in fact, if the
principle be carried out to its logical extent, we
should be involved in arguing in a circle.
 An effective causc need not be such that whencver
j¢ is wanting, the law which it gives rise to should
USO be wanling, for sometimes the same law may be
f‘;}ue to more than one distinct cffective caunse. For
instance, apostasy is the effective cause of the sentence
i)f death and so also 1s the offance of murder.

The effcctive cause of & law may be the quality of
@ thing inseparable or accidental, manifest or hidden,
|} combination of qualities, a generic name, or & rule
of law, Let us take a few examples. A tradition
Jays down that the poor-rate is payable on gold and
pilver, among other articles. Here, according to Hanafi
doctors, the effective cause of the assessment of gold
dnd silver is fitness of these metals for being price
or medinm of exchange. This quality is, in their
opinion, inseparable fromn these metals and the ana-
logical conclusion which they come to is that gold and
silver ornaments are likewise assessable to the poor-
rate. In the text regarding ribd, the elfective cause
_of the law prohibiting excess in favour of any one of
‘the parties to a sale of one article for another article
of the same specics is the quality of such articles
being ordinarily saleable by the measurement of weight
or capacity. Such a quality is of an accidental nature,
for instance, commoditics like wheat and barley,
‘which among other things are mentioned in the text,
though generally sold by measurement of capacity,
are sometimos sold by the measure of weight, In this
:case the quality forming the effective cause is of a
manifest nature, while in the case of gold and silver
the effective cause, namely, their fitness [or being
the medium of exchange may be said to be hidden.
That sometimes a rule of law forms the effective cause
of an analogical deduction is illustrated by the law
forbidding sale of a mudabbar (a slave entitled under

There may be
more than one
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What may be
effective causge
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contract with his master to be emancipated on the
latter’s death) on the analogy of an 'ummi walad (a
female slave who has borne a child to her master),
the common principle being that Loth are entitled to
freedom on the death of the master.

Whether an There is a difference of opinion between the Hanatis

effective cause on the one hand, and the Shdfi‘is and the Mélikis on

:?’9;5}’3:‘::}1{?“‘6& the othor on the question whether a circumstance,
which is limited to the original text, can rightly be
described as its effective cause in cases other than
those in which it is so designated by a text or con-
sensus of opinion. Abd Hanifa says that it cannot
be properly called effective cause, the very cssence
of which is that it shonld be applicable to fresh
cases. The Mailikis and the Shafi‘ls, on the other
hand, point out that since such a limited fact is in
certain cases designated as the effective cause by a
test or consensus of opinion, therc is no reason why
it should not be so described in other cases. It may
be true that it does not scrve to extend the law, but
it may bhave its use in making such law acceptable
to one’s judgement. A result of this difference of
opinion, according to Sadru’sh-Shari‘at would be that
a jurist, being precluded from accepting a cause of a
limited nature, would among the Hanafis be at liberty
to make deductions from another cause of a more
general applicaticn. However that may be, it seems
to be agreed upon by all tho Schools that, if a causc
be not extendible, the law of the test cannot be cox-
tended by rcasoning based on that cause.

How an The effoctive cause is sometimes expressly stated or

effective cause sSuggested by indications in the text itself, and sometimes

is known cstablished by comsensus of opinion! When it is
expressly declarsd, it is by such phrases as ‘so that’,
‘by reason of’,‘ because of’, ‘if s0 and so then so and
s0’,and the hke. Kor instance, in the Qur'dnic text,
‘a8 to thieves male and female so you cut off their
bands’, the word *so’ points to theft as the effective
cause of the punishwent? In the precept which says,

1 «Mukhtagar *, vo). 1i, pp. 233-4.
2Tbid., p, 213,
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¢« Ma‘4dh committed whoredom, end so he was stoned
to death’; the words ‘and so’ show that whoredom
is effective cause of the sentence of death by stoming.
In these two cases it should be noted the effective
cause can hardly be said to be extendible.

When an effective cause is merely suggested, the
ijndication may be furnished by the nature of the con-
gtruction of a sentence or by the fact of the exposition of
the law being made in answer to an inquiry or by the fact
of the law in two cases being distinguished by reason
_of some particular fact or cvent. In the Qur'an after
enumerating the heivs of a deceased person, it is laid
down ¢ A murdever does not inherit’; here the construc-
tion of the passage or, in other words, the context
- indicates the fact of killing as the cffective cause for
excluding the person who has caused the death of a
- man from inheriting from him. The case in which the

Prophet treated an obligation to perform pilgrimage as
& debt is an examplc of an effective cause suggested by
the fact of its being laid down in answer to a question.
A Qur'dnic text says ‘For a horseman two portions
(i.e. of tbe property acquired during war) and for a
foot soldier one portion’. Here the effective cause in
each case is indicated by its distinguishing fact, that
is, the fact of being a horseman is the eflective cause
of allotment of a double portion and the fact of being &
foot soldier is the cause ior allotment of a single portion.
An effective cause may sometimes have been determined
by consensus of opinion. For instance, that minority
is the effective cause of an order placing the property
of a minor in the custody of a guardian has been
80 determined.!

When the effective cause is not indicated by the When the
text itself or detcrmined by Ijmd‘, we have to {ind effective c_aused
out what is the proper fact or reason on which the f;yn:i‘;:ff: te
!&w of the text is based. A reason, as already stated, ;yma¢ one must
13 said to be proper if it promotes the welfarc of men. find out the

But it is a condition that the reason must not only Pr}?%ir:?gts
- (34 Wil
be proper but must also be appropriate (muld’im ,ile) gppropriste
) ", e purpose
for the purposes of deduction. A fact or reason is f;.r (fehduf,’ﬁoﬂ

1¢Tqndth *, p. 326,
20
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said to be appropriate when the law comsiders facts
apd reasons. of the same genus as efficient in
giving rise to rules of the same genus as the rule of
the text which 1s sought to be extended.! The
closer the connexion of an effective cause with the
text, the deduction based on it is proportionately
stronger.

The ideas forming the general policy of the sacred
laws being the ultimate generalizations are regarded
as the highest genus of effective cause or reason. These
when analysed arc fonund to comprise causes of a less
general character and when the Jatter again arc analysed
they are found to include canses siill more limited,
and so on. A reason of a more particular natuve is
said to0 be a species or variety of the more compre-
hensive reason in which it is included as in its genus.
For instance, helplessness of a c¢hild withoul under-
standing and of a lunatic are varietics or species of
helplessness due to defective understanding. The latter
again is in itz turn covered by bhelplessness arising
generally from want of strength, mental or physical.
Of a still wider character is helplessness induced
without the volition of a person, as when he is con-
fined against his will, or helplessness brought about
by & man’s own act such as by drinking alcohol.
Still higher in order is helplessness generally whether
brought about by a man’s own act or by outside
agency or arising from the nature of subject-matter
of action. Helplessness generally gives rise to wants
which ultimately bring about the intervention of law.
Similarly rules of law form into a graduated scale of
generalization, the one more general and comprehen-
sive being regarded as the genus with reference to the
more particular, which it includes as its species. TFor
instance, guardianship generslly is the genus of which
guardianships of the person and the property are two
varieties.?

One mode of ascertaining an effective cause is by
elimination (sibr yh)s Bhat is, by rejecting such facts

1< “Mukhtasar ’, vol. ii, p, 242.
¢ 1bid., vol, ii, p. 243.
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and reasons as are not proper and appropriate and by
gra,dua.lly arriving at the true cause.! As to what facts
and reasons are to be rejected as being unfit for purposes
of analogical deduction depends upon the judgeinent
and diseretion of the jurist.

According to all the Sumni Schools? a deduction Binding nature
based on a propev fact or reason, which 1is also consid- of a deduction
ered afppmpria.te for‘ purposes of' :u'rrﬂogica,l qefll}ctic)n, Zg.ziivgncauge
is valid. In the opinion of Shifils and Milikis the Hphicn is both
Mujtahid is bound to make the nccessary deduction if proper and
such a cause 1s available. On the other hand, accord- @Ppropriate
ing to the Hanafis, he is not so bound unless such

cause be also authoritative (mu’aththir ;;,c). A cause

or reason is said to be authoritative if a cause of the
same variety or of & ncar genus has been held by a
text or consemnsus of opinion to hold good in laws of
the same variety or of a necar genus as that of the
text from which the deduction is sought to be made.
Taftdzani takes exception to the pasition of the
Hanafi doctors and contends that there are many cases
in which decisions by the Companions were not based
on an cffective cause determined by a text or consensus
of opinion. For instanece, when the question arose
whether the brother or the grandfather is the prefer-
enblal heir of a deceased person, ‘All bused his conclu-
sion in favour of the brother onm & simle indicative
of closeness of relationship as the guiding principle.
He likens the grandfather to the trunk of a tree pubting
forth a branch (meaning the father of the dcceased)
and that branch in its furn pubting forth two twigs
(namely, the dcceased and his brother), and he then
infers that the brother is pearer in relationship than
the grandfather. Othcr jurists argue that a branch is
part of the trunk., This case would show thal the
earlier jurists favoured & freer and more independent
exercise of judgement in making deductions than
Sadru’sh-Shari‘at would allow. According to some
Jurists, & jurist is bound to make dcductions from a
particular fact or circumstance as being the effective

1 « Mukhtagar *, vol. ii, p. 232.
2 Tbid,, vol. ii, p. 242.
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cause of the law of a text mercly because it so appears to
his mind. This is called argument based on general

considerations of public good (& ) C‘L.M).

Imdm Ghazzali is of opirion that it is lawful to make
& deduction from such reasons ol & general character,
if it be called for by absoluie necessity affecting the
Muhammadans as a body. The following case is cited
as an illustvation of his opinion, If in a battle between
the Muhammadans and the non-Musiims the latter
place in fronmt of their lines a body of Muhammadan
prisoners as a shicld, he holds that it would be lawful
to shoot at them, if the situation could not be saved
otherwise. The rcason he gives is that, if by abstain-
ing from attack the result would be a triumph of the
non-Muslims, the Muhammadan body politic would
thercby be involved in danger. But suppose, & boat
is caught in a storm and the passengers find that all
of them would be drowned unless some be thrown
overboard so as to lighten the load, the law would
not justify the act since the safety of Mubammadans
in general is not impexrilled.

There are certain effective causes which are fit for
deduction in two or more of the four forms held by
the Hanafis to be binding. An effective cause, which
may be the basis of deduction in all the four forms,
has the strongest claim to accepiance, next if in threc
and then if in two of the forms. It will be seen that
there can be only one group of cases in which all the
four forms of deduction are possible, four admitting
of three forms and six admitting of two, altogether
eleven. Minority, for instance, is an cffective cause of
a specific nature giving rise to a rule of law general
in its application, namely, appointment of guardian of
the property of a minor girl whether married or un-
marvied. Again helplessness of which winority is a
variety, is the effective cause of appointment of guardian
of the property not only of & minor, but also of a
lunatic.

An analogical deduction based on an effective cause
which is expressly established by the text is preferable
to an effective cause indicated by a hint or suggestion,
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and deductions of these two kinds have priority over
ope the effective canse of which is founded on appro-
priate reasons. A deduction based on an effective cause,
the appropriatencss of which, with reference to a rule
of law of the same variety, is determincd by conscnsus
of opinion, 1s preferred to onc based on an effective
cause, the appropriatcness of the genus of which, with
refercnce to a similar command, has been determined
by consensus of optnion. The latter in its turn has
precedence over a deduction based on an eliective cause,
the appropriatencss of the variety ol which is by con-
gensus of opinion regarded as of force in relation to
laws of the same genus. llach of the above kinds is
preferable to a deduction based on an effective cause,
the genus of which s regarded as of force with vespect
to laws of the same genus. Then again a deduction
based on an effective cause, the near genus of wbhich
is regarded as of foree with respeet to laws of & near
genus, has priority over one based on an cffective cause,
the remote genus of which is regarded as of force with
respeet fo laws of a remotc genus.!

The following tests are, perhaps, more uscful in
determining as to which of several conflicting analogical
deductions are to be accepted: (1) A deduction based
on a causc having the stronger legal authority is to
be preferred; (2) if one effective cause is morc acted
upon in law than another, a deduction founded on the
former is to be preferred; (3) if one cffective cause is
found in a larger number of texts than another, the
former is considered of greater legal force than the
latter; (4) if an effective cause is of such a character
that, when it is absent, the rule of law which it gave
rise to is negatived, it is to bc preferred to one with
respect to which this test does not hold good.

One analogical deduction cannot be said to abrogate A jurist is
another; and if two deductions be found to be in :’;21:1?‘:10 one
conflict, a jurist is at liberty to accept whichever of of th:g twoy
them commends itself to his judgement. The reason conflicting
for this is, that the validity of an analogical deduction deductions
rests on the power of a Mujtahid, to draw corrcet FOm & FOx®

1¢Tandik’, p. 871
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conclusions and infallibility cannot be presumed in his
favour.

Many Hanafis, soine Shéfi'ls, the Malikis and Han-
balis hold that the operation of a particular effective
canse may be limited, that is to say, a certain cause,

- though generally effective, may not be so in some

cases, but eminent Hanafi jurists, like Fakhru'l-Isldm
and Sadru’sh-Sharf‘at, say that nothing is a good
effective cause, unless in every case in which it is
found the command follows as the resuli.! This is
also said to accord with one version of Shifil’s
view and with that of most of his followers. The
first view is undoubtedly borne out by the broad
facts of the Muhammadan system. Indeed, those
who hold by the stricter theory have to make it
good by an explanation that in somc cases the legal
eftect does not follow wupon its cause by rcason of
some obstacle. The truth is, as pointed out by Qadi
‘Cdad (awge), that the comtroversy is more verbal than
substantial.?

Liet us understand the question with reference to
some of the cascs cited as illustrations. If a man in
the extremities of hunger cats food belonging to another,
he is liable to make compensation, the effective cause
of the liability being & breach of the inviolability of
a man's proprietary rights. On the othcr hend, if a
Muslim foreibly takes or destroys a vebel's property,
the law does not hold him liable. The Shafi‘is would
say that the last case s an exception fo the rule that
violation of a man’s proprietary rights is the effective
cause of compensation. The IHanafis, on the other
hand, who do not admit the possibility of any excep-
tion to the operation of an effective cause, would say
that, in the case of a rebel, hostility is the cffective
cause of negation of proprictary rights and not that
the law in his case permits proprictary rights to be
violated. In this connexion a metaphor, which Is
employed by those who hold the opposite view to
indicate the different circumstances which prevent an

1+ Taudik’, p. 345.
2 « Mukhtagar ’, vol. ii, p, 219,
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effective cause from being operative, may be found
interesting!

(1) Sometimes a certain circumstance may prevent
an effective cause being constituted af ali,
as when a man trving to shoot an avrow, the
string of the bow happens to spap. For in-
stance, a contract to sell a free man is inoper-
ative, as he cannot form the subject-matter of
sale.

(2) In some cases the cffective cause is not com-
pleted by reason of some obstacle, as if, to
continue the metaphor, the arrow being shof,
it should fail to hit the mark. If a person
who is not the owner of a Lhing sells it, the
contract which is the effective cause of trans-
for of the property cannot be completed, as the
vendor is unable to give possession.

(3) Tn some instances, a certain obstacle stands in
the way of the law coming into operation at
all, just as when an arrow hits the encmy but
his armour prevents the intended injury being
caused. For example, a man confracts to sell
an article with the option of revoking the
contract on the happening of a certain event
and the contingency happens preventing the
sale from taking effect.

(4 Sometimes the obstacle stands in the way of
the law having full operation, just as if the
arrow should hit the enemy and inflict injury,
but the wound is thereafter healed by the skill
of a surgeon. For ecxample, the lyw gives the
person who buye an article without seeing it
the option of cancelling the contract, which is
the cause of transfer of the property on having
inspection of the thing sold.

{5) Bometimes the law comes into operation by force
of the cause but does not become binding, just
as if the wound caused by the arrow shouid
not heal but become chronic, so that the
wounded person gets used to it. This happens,

¥ ¢ Taugih*, pp. 345-0.
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for instance, when the buyer of an article
rescinds the contract on discovering a defect.

Those who admit no exceptions to the legal effect
of an effective cause say Lhat in the above cases the
fallacy lies in considering the contract, namely, the
proposal and the acceptance to be the effective cause
in all of them without taking into account the peecnhar
cireumstances of each case. They say that the absence
of all obstacles to the operativeness of an cffective cause
is & condition procedent of such cause. Against this
theory of Sadrwsh-Shart‘at and Fakhru'l-Isldm it is
also urged that the effect of juristic preferemce is to
limit the operation of ihe effective cause on which
an analogical deduction is based. Sadru’sh-Shari‘at’s
answer is that in all cases in which juristic equity
overrides analogy, the caunse on which the analogical
deduction is based should not be called effective cause.

Here I may rcfer to some more cases with a view
to show how differences of opinion have arisen in
making analogical deductions and to illustrate the
nature of the arguments by which each view is sup-
ported. In the books on Usgal, they are set out under
the heading of cecrtain rules, but those rules when
closely examined do not involve any important princi-
ples of general application, but appear to be morc in
the nature of arguments in support of the view held
by one school or the other in certain concrete cases
and in refutation of the position of the adversary in
such cases.

1. Hanafis.—When a prayer is being said, the word
Amen, at the end of the opening Stra of the Quirdn,
shonld be pronounced in a low voice, because the
utterance of Amcn is an act of devotion, and there-
fore should be made in a low voice.

Shafi‘is.—1f the reason for pronouncing Amen softly
be that it is an act of devotion, then how is if that
calls to prayer or the invocation ‘ God is great’, which
are also devotional acts, are uttered in a loud voice,
the first before the commencement of a prayer and
the other at certain stages during a prayer ?

The Hanaffs answer: True, thesc cases resemble
each other in so far as they are all devotional acts, but
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jn calls to prayer and in the repectition of the invoca-
tion ‘Ged is great’ during prayer, there is an addi-
tiopal circumstance which distingunishes them {rom the
attering of Amen, namcly, the necessity for announ-
¢ing o tho congregation that the time for prayer bas
grrived or that a particular stage has been reached
during prayer.'

9. Shafiils.—A uarriage does not stand on the Proofof
game footing as property and, thercfore, cannot hc marriage
proved by the testimony of two women and onc man.

Hanafis. —The dcduction is Dbad, as it is based
on a negation. The reason, why mixed evidcnce
is allowed by the Hanafis in marriage, is that its vali-
dity cannot be affected by the cxistence of a doubt
in the proof of it as appears from the fact that a
valid marriage would he constituted even if it be con-
tracted in jest. The analogy of theft which is relied upon
by the Shafi‘is is, thereforc, inapplicable, as the sentence
known a8 hadd cannot be imposed if there is the
least doubt in the proof and a woman's testimony is
ordinarily open to doubt because of her weakness.

3. Hanafis.—A woman is informed that her husband A case relating
is dead, and she relying upon the information marries to Paternity of

o a child
another husband and a child s born as the result of the
second mavriage. If the first husband thercafter returns
and claims the child, hc will be entitled to it, as he
ig the lawful master of the woman’s bed.

Shafi‘ie.—The second husband is entitled to the child,
as he is the actual master of the woman’s bed, just as
the paternity of a child born of a marriage contracted
without two witnesses being prescnt is imputed to
the husband, though the marriage is vitiated in Jaw.?

4. Hanafis.—The law places the property of a minor gyardianship
thayyiba? (ac;,,x';') in the custody of a guardian; similarly for marriage
the guardian should also have custody of her person for
the purpose of giving her in marriage, just as in the
case of a minor maiden.

Shifiis.—The reasoning is not sound, for, in the
case of a minor maiden, the law gives the custody

1 ¢ Kaghfe’l-Isrdr’, pp. 1194-5.
2 ¢ Tandih ’, p. 351.

3 i. e, a girl who hag had sexnal connexion.
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of her property to a guardian, becausec her person
15 in such custody and not the reverse, and hence
a guardian cannot lawfully give a thayyiba in marriage
without her consent.

The Hanafis reply :—Guardianship has been insti-
tuted by the law for reasons of necessity and viewed
in this light, no distinction can be drawn between the
person and property of a minor and between a maiden
and a thayyibal!

5. Shédfi‘is.—A non-Muslim muaiden girl is liable to
the sentence of flogging for whoredom and, therefore,
a non-Muslim married woman should be sentenced to
death for a similar olfence, just like a Muslim ruarried
woman under the same circumstances.

Hanafis.—The deduction is bad. A Muslim maiden
is punished with flogging, becaunse a married woman
for a similar offence is sentenced to death, the guilt
of the latter being more serious than that of the
former, and there is no punishment of the nature of
hadd below the sentence of death provided by law
higher than a scnfence of flogging.?

6. Shafitis.—A wrong-doer who hag forcibly taken
possession of the property of another is liable to restore
it to bim and is further liable to account for the mesne
profits, just as a man who commits breach of a
contract is lable for the consequent damages.

Hanafis.—The wrong-doer is bound to vestore the
property, but is mnot liable for the mesne profits
because usufruct is an accident and does not stand
on the same footing as property, which must be a thing
or a physical object. Ilence there is no basis for
sssessment of damages, the principle of which i1s that
the partics should be placed on a footing of equality.
No doubt this view of the law causes hardship to an
innocent person, but this is better than that the law
should award damages in excess of the loss caused,
for that would be a hardship inflicted by the law
itself, and as law emanates from God injustice would
be imputed to Him. As for the analogy of the law
relating to contracts, it 13 urged that the assossment

1¢<Taudik’, p. 352.
2 Thid., p, 352,
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of the future profits 1s allowed in such cases by
way of exception and analogy cannot be applied to
excepbions.

The Sbhafi‘ls reply:—-The value of property con-
gists in the rights comnccted with 1t and not in the
physica.l object itscll. Desides inability to ensure
absolute equality is no reason why the injured ownev
ghould suffer the loss, rather than the wrong-doer!

7. Shafi‘is.—If either a non-Musliin wife or husband
embraces Isldm, then 1n case there has been no con-
sammation, they will be separated at once and, if the
mazriage has been consummated on the expiry of three
_ periods, an olfer of opportunity by the juldge to the
: non-Musiim  husband or wife to embrace the faith is
i not nccessary.

Hanafis—The Q4di must first inquire of the hus- mect ot
- band or wile who has remained non-Musiim if he or conversion
“she will embrace Islém, and on his or her refusing o Islam ofa
* will separate them, whether the conversion of the other no;:?(b}tiushm
happened before or after consummation. The reason- husband on
ing of the Shafiis is bad, Dbecause it reully means marriage
" that the fact of one of the spouses being a Muslim

would be the effective cause for separation. This

cannot be, as in that case Isldm would be the cause

of forfeiture of a blessing of life, namely, marriage,

while, according to the Hanafi view, the refusal of

the non-Muslim spouse to accept Islam is the effective

cause of separation.

SECTION II—ISTIHSAN OR JURISTIC EQUITY
It sometimes happens that a rule of law deduced Istihsan or

by the application of analogy to a text is in conflictJorietic
with what has been cxpressly laid down by some equity
other text, or by the unanimous opinion of the learned.

All the four Sunni Schools of law agree that in such

cases the former must give way to the latter. It may

happen that the law analogically deduced fails to com-

mend itself to the jurist, owing to its narrowness and

in adaptability to the habits and usages of the people

and being likely to eause hardships and inconveniences.

In thet event also according to the Hanafis, a jurist

1¢ Maudih *, pp. 374-5.
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is at liberly to refuse to adopt the law to which analogy
points, and to accept instead & rule which in his
opinion would better advance the wellare of men and
the interests of justice.  The doctrine by which a
jorist is enabled to get over a deduction of analogy,
either because it is opposed to a toxt or consensus of
opimion, or is such that his better judgement does
not approve of it, is tcchnically called Istibsin
(it literally, prefeiving or considering a thing to
be good) which @ have translated juristic preference
or equity.

The term Istibsdn is used by the Hanafl lawyers
alone, and so much of the docérine itself which author-
1zes & jurist to rely on hiz private judgement, instead
of following a rule vesting on analogy, is also enn.
fined to the Ilanafi system. In fact, it is with this
special aspect of it that the principle of juristic
preference ig particularly identified. 'I'ne Hanafi law-
vers speak of thie doctrine as if it was a species of
analogical deduction. They say it is nothing but
hidden analogy. Howoever that may be, Istiliedn not
being hampered by rules is as a source of laws
freer and wider in scope than analogy. In {act, as
I have said elsewhere, if we call analogical deductions
the common law of the Muhammadans, then juristic
preference may be relatively styled their equity. It
has largely helped to develop the Ilanafi system,
the founder of which descrves the credit of having
been the first to recognize that a strict adhercance to
analogy would deprive law of that elasticity and
adaptability which alone make it the handmaid of
justice. The principle of Istihsan evoked strong com-
ments and opposition (rom jurists of the other Sunni
Schools, and Shafi‘i is reported to have said: ¢ who-
ever resorts to Istihsdan makes laws.” These strictures
secm to have considerably atfected the growth of the
doctrine in the hands of Abd Hanifa’s followers, and
would also serve to explain why the Hanafi jurists
are 8o anxious to assumilate it to analogy, though
it can hardly be said that the attempt which they have
made in this connexion is of any practical guidance
to 3 student of Muhammadan law.
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Laws based on juristic equity are divided by Difierent
some lawyers into two classes: (@) those that carry Kinds of
conviction to the mind of a jurist as being sound, andg;ﬁis;;oas
(b) those thal appear at the first glance to be sound, opposed to
put do not produce such conviction n the mind of diferent
the jorvist. In juxtaposition (o this classification of E;;L;cll:gc;f:a,l
juristic equity law, analogical deductions are sihwilarly dcduction
classified into (1) those that are wcak and (2) those
which at the frst glance appear to be unsound, but arc
found on further esamination to be correct.  When
opposed to each other (a) is to be preferred to (1)
and (2) to (D).

Some jurists make a wore claborate comparative
classification of these two forms of deduction. A
juristic preference according to them may («l) appear
ab the fizst glance to be sound and be found Lo
be so on cioser examination, (bl) mnot only appear
st the first glance to be unsound, but be found to
be so on further consideration, (¢1) appear at the
first glance to be sound and be found to be unsound
on further consideration and (@1} appear at the first
glance to be unsound, but on further consideration be
found to be sound. They also divide analogical deduc-
tions into corresponding classes, which may be num-
bered respectively as (la), (18), (l¢) and (1d). When
opposed to each other (i) is to be preferred to juris-
tic preference of aby class; and (1) and (41) are
mever to be accepted; (al) 1s to be preferrcd to (1¢)
and (Ld), {(dl) to (l¢). (Id) to (c}), (1e) to (eb) and
(1d) o (D). It 13 urged, however, by the author
of ‘Taudih’ that a rule of sound juristic equity
cannot be opposed to @ sound analogical deduction
relating to the same matter, because whencver the
effcctive cause of a text is correctly found the com-
mand must follow, and juristic preference is but
a variety of analogical deduction. Such & conflict is
only possible, when there is an error in ascertaining
the cause.

Instances of the application of this doctrine arc to
be frequently met with in the books and, in fact,
some important branches of Mnhammadan law owe
their origin to if, such as contracts of the nature of
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Application saldm and istignd. The doctrine is chiefly resorted

Zfll‘i‘;“s“c to, in cases arising out of thc complex conditions

amy of a growing society where a strict adherence to
analogy would fail to meet the wants of the people.
It will also be remembered thab 1t is on the strength
of this principle that the Hanafi doctors abandon a
rule of analogy in favour of a different rule sanctioned
by custom as being more acceptable to the people.

SECTION III—IUBLIC GCOD

Maliki Imdm AMalik sanctioned a doctrine somewhat similar

doctrine of to juristic cquity or preference. He would allow a

public good qequetion of law to be based on general considerations
of the public good (masdhhu’l-mursala wa’l-stislah

tkl.a’lwﬁi, .xlw),«ii C,..a,.a) and Imamu’l-Haramain also

held a similar view.! But it does not appear that
the Maliki jurists took full advantage ol this principle,
and it would seem that many followers of that School
like the Hanaft doctors consider the doctrine to be
too vague and general to be useful in making legal
deductions.? Further a case which is cited as an
illustration of the application of the doctrine cannot
be said to be a happy one. For instance, some
Madliki jurists have invoked this doctrine to justify
the usc of force to a person accused of theft to make
him confess. 1t is, however, pointed out with rcfer-
ence to this case that it is belter that a guilty
person should escape than that an innocent man should
be subjected to ill-treatment.?

SECTION IV—ISTIDLAL

The word Istidldl (J¥siwl) in ordinary use means
the inferring from a thing another thing ; and we have
noticed that the ITanafi jurists use the word more or
less in this sense in connexion with the rules of
interpretation. But with the Malikis and the Shafi‘is
Istidld] is the name for a distinct method of juristic
ratiocination, not falling within the scope of inter-
pretation or analogy. Istidldl is of three kinds:—

1 See ¢ Jam‘u'l-Jawémi* *, vol, iv, pp. 101-2.

2 Sce ¢ Mukhtagar ', vol. i, pp. 251-9.
3 ¢ Jam‘u’l-Jawdmi’, vol. iv, p. 102,
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(1) The expression of the connexion existing be-
tween one proposition and another without any specific
effective cause (i 3e RE e P E=_PN LY r)ﬂl‘»?)-

() Istishdbu’l-bdl (Ml Slaaiwl) or presumption
that a state of things, which is not proved to have
ceased, still continues.

(8) The authority of revealed laws previous to Islim
(U e 3,2

Istidlal of the class (1) is of four varieties: {I} when
the connexion is between two affirinative propositions,
for example, the proposition that cvery one who is
competent to give a valid taldg can also make a valid
zihdr; (i) when the connexion is between two negative
iaropositions, for example, the stalement that if g
regular ablution (wadd’ z4,) wore valid withont specific
intention, then a substitutory ablution (tayammuum

) would also be valid, that is fo say, as a sub-

stitutory ablution is admitiedly not valid without
specific intention, a regular ablution also cannot be
valid without such intention. This is in refutation
of the Hanafl position to the contrary. (iii) When
the connexion is between an affirmative and & negative
proposition, for example, the proposition that what is
permissible cannot be hardm or forbidden; (iv) when
the connexion is between a negative proposition and
an affirmative proposition, for example, the statement
that what is not valid is forbidden.

(2) As an example of Istighdb may be mentioned
the case of a man who has disappeared, and whose
whereabouts arc not known. The Shafi‘is would treat
such a man as living for all purposes of the law until
his death is proved, so that his estate will not be
distributed among his heirs, and he will be allotted his
share in the estate of a person from whom he is
entitled to inherit, and who happens to dic during his
disappearance. The Ilanafis say that the presumption
that a particular state of things continues until the
contrary is proved is valid only to the extent it serves to
protect existing rights (g#a¥), and not for establishing
or creating a new right (wwliill¥). Therefore in the
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above case they would agree with the Shafiis so far
that they swould not allow the property of the man
who has disappcared to be distributed among the heirs,
but they would not recognize his right fo inherit
from the person who has dicd since the man’s dis-
appearance.

(3) As for the binding chavacter of the laws svhich
were revealed previous to Isldm, I have elsewhere
staled the Hanafi view, and there docs not seem to
be any marked difference on the point hetween it
and the views of the other Sunni Schools!

It would seem that Tstidldl as a miethod of juristic
deduction inclndes all forms of ratiocination which
do mnot fall within the scope of analogical deduction.
Qadi Udud hiwmsell says that the Hanafl docirine of
Istihsdn, or juristic cquity, as well as the Malki docirine
of public good are covered by Istidldl?

SECTION V—IJTIHAD AND TAQLID

WWith reference to the sources of law, it 15 a matter
of considerable importance that we should consider
the question whether forther juristic cxposition and
development of the Muhammadan law is inconsistent
with the principles of the system. For this pur-
pose, we must cndeavour to understand the precise
scope of the vules relating to the qualifications of
a Mujtahid or jurist, and endeavour to ascertain
the true position of the Sunni Schools in con-
nexion with the doctrine of tiuqlid, that is, the duty of
adopting the exposition of law as made by the ancient
jurists.  The word Mujtahid which is & nomen agentis
means & person who can make ijtihdd. Ijtihdd literally
wmeans striving, oxerting and as a term of jurisprudence
1t means the application by a lawyer (faqih az5) of all
hig facultics to the consideration of the authoritics of
the law (that is, the Qui’dn, the Traditions and the
Ijma‘) with a view to find out whal in all probability
is the law (that is, in a maiter which is not covered
by the express words of such texts and has not been

1 See ante, chapter iii, part i, section i, ¢ Taudih’, p. 260; <Jam*v’l-
Jawdm{*’, vol. iv, pp, 191-2; Mukhtasar’, vol. ii, p. 286,
¥ ¢ Mukbtagar ’, vol. ii, p. 261,
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determined by Iima‘).' In other words Ijtihad is the
capacity for making deductions in matters of law in
cases to which no express fext or a rule alvcady deter-
mined by Tjma  is applicable.  Here it must be observ-
ed that though queations, which have been determined
by Ijm&‘, are not open for the exercisc of ITjtihad, yet
as nonc bub Mujtahids can take part in collective
deliberations the question relating to the gualifications
of a Mujtahid necessarily affects this sonrce of laws
as well. It will be seen that a Mujtahid or jurist is
gsomething more than a fagih or lawyer. He must
not only be learned in the law but must be able to
make legal deductions. The Jegal effect of Ijtabad is
the probability of the conclusion so arrived at being
correct, but the possibility of such conclusion being
erroncous is rot cxcluded. That is why juristic dedue-
tions are classed as discretionary or presmmptive laws,
If a jurist makes a wrong deduction, he incurs no
spiritual responsibility for he has done his best to reach
the right conclusion and infallibility is attributable only
to the words of the Divine Lawgiver and of the Prophet,
whose utterances in all matlers of law and religion are
inspired. All the Sunni Schools agrce that a juristic
deduction is not certain and that a jurist is liable to
err. Only the Mu'tazilis hold that a juristic deduc-
tion must be correci.?

I have elsewhere * deseribed in a genoral way the Who may be
qualifications which are vequired of a Mujtahid. But Mujtabids or
as the question is onc of importance, it is neeessary JIrISte
that I should enumerate these qualifications in the
language ot the writers on Usal. Sadru’sh-Bhari‘at
following FFakhrul-Islém says that a jurist should have
knowledge of the Qur'dn fegether with its mcaning,
dictionary and Jegal, and its various divisions, of the
traditions including the tests and the anthovities thereof,
and of the rules rclating to analogical deduction.' The
author of ‘Jam‘u'l-Jawdmi‘® cnumerates the qualifica-
tions of a jurist with power of independent exposition

L Jumia’l-Jawdmis °, vol. iv, p. 262 ; ¢ Mukhtasae’, vol. ii, p. 299,
2¢Taudih’, p. 382.
3 See Ante, Tjmd-.
4+ Bazdawi'| vol. iv, p. 1135 <Taud{y ’, p. 382,
22
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(al-mujtabidu’l-mustagil Jiiue! sisl) as follows: he
must be major, passed of understanding and of suffi-
cient intellectual acutencss to be able to grasp the
drift of a speech; he must have average knowledge,
of the Arabic language, grammar and rhetories, of
the principles of jurisprudence awd of the sources
of law, that 1s, the Qur'dn and the tradifions; he
must be well versed in ithe main principles of the
Shara or the legal code so as to be able to ascertain
the intention of the lawgiver; he must know the
repealing and the repealed texts, the circumstances in
which the texts ol the Qur'dn were revealed, and the
rules relafing to the conbinuous and the isolated
traditions, and be able o discriminate between au-
thentic traditions and traditions of weak authority, and
he must know the history of the narrators of tradi-
tions, buf in this connexinn 18 wonld be sufficient for
& jurist in our days to refer to the authority of one
of the Imdms of tradition such as Ahmad, Bukhdri
and Muslim. It is not necessary that a jurist should
know the science of divinity, or all the rules of law
in. the different branches of the code. A woman
may be a jurist, and so also a slave. Nor is it
necessary that a Jurist should be a man of piety.
It will be obscrved that this statement of what
are the necessary, and what arc not nocessary quali-
fications for a jurist is more detailed ihan what is
given by Iakhruw’l-Tslim and Sadru’sh-Shavi‘at but the
rules on the point are in substance the same in
all the four Sunni Schools. Tdjud-d'in Subki then goes
on to say that there may be a jurist of a lower rank,
namely, Mujtahidu’l-Madhbab (capdel sy ia<) that
is, a jurist following a particular School of law. Such
a jurist must be ablc to apply the principles laid
down by the founder of his Behool to  particular
cases, Hec then goes on to point out thal there arc
jurists with a still narrower sphere of cxposition. He
descril:cs them as Mujtahidunu)-Futiyd (6,641 o0 %aee),
that is, those who arc competent to give fatwds or, in
other words, to decide as to which of the conflicting views
reported from the juvists of a higher rank ig correct.
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The Shéfiis and the Malikis also hold that there may
be men whosce qualdifications ns a4 Mujtabid ave con-
fined to certain special branches of the law such as
the law of succession and inhevitance. Sadru'sh-
Shari‘at and Fakhrw'l-Isldam do not expressty mention
jurists of the two lower ranks, but we may takc it
that, in all the four Sunni Scheols, the jurists whe
lived after the age of the fowr Imdins mostly, it not all,
have mainly occupied themseives In developing the
work of the founders of the four Schools, especially the
Hanafi, the Shiafi1 and the Maliki Schools. It would
geerm s0 far as I am aware that ' Jam‘w’l-Jawdmi*’ 1s the
earlicst writing in which attempt is made to classify
the jurists according ic the kind ol work to whieh
they devotcd themselves. DBut we shall presenily see
that writers of later times bhave made an even
more claborate classification ol the jurists.  Sach
gradation in juristic work so far as it is a fact of
history cannot be gainsaid. YWhat then is its legal
significance ?

In this copnexion it is necessary that we should
ascertain  the exact scope of the doctrine regarding
Taglid,

Taglid weans following the opinion of ancther Taglid or duty
person without knowledge of the anthority for such tofollow
opinion.! As a term of jurisprudence it means
following the opimion  of a  jurist in  mabters
which have mnot been dealt with by an express
Quridnic or traditionavy text or by Ijmd’, for in
matters which have beest so deald with there is no
room for juristic opinion and all persons ‘hether
jurists or not would be equally bound to accept such
laws, It will Le apparent from the definition of Taglid
that the doctrine applies only in the cage of those who
do not possess the qualifications of a jurist. In fact,
if a jurist has formed an opinion of his own on a
particular question it is forbidden (hardw) to him
to follow in preference the opinion ol another jurist to
the contrary. And cven if & man who does not
possess the qualifications of a jurist but is learned

Y Jam*w'l-Jawdmit ', vol, v, p. 876 ; * Mukbtasar', vol. ii; p. 307,
¢ Tagrir wa’t-Tahbir ', vol. iii, p. 340.
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in the law (Alim rﬁ.;) holds a eccrtain view on &
particular guestion he ought to act upon it though
the contrary view may have boeen sanclioned by a
jurist.!  Indeed, it could hardly be otherwise con-
sidering that the basis of the Muhammadan law ig
laid in men’s conscience.

The questions which are raised Ly the doctrine of
Taqlid as some would interpret it may be thus speci-
fied. (1) Must a Muhammadan of the present day adopt
one of the current Schools of legal thought, or is he
entitled to say 'my law 15 the Qui'dn and what the
DProphet has laid down Ly his precepis, bat in matters
not expressly dealt with therein, I hold myself {ree to
make deductions thercfrom according to the hest of
my lights, independently of what the others have
said’; or can he say: (2} ‘I adherc to the tenets which
are common to ail the four Sunni Schools, and that on
any queséion on which they ditfer, I am free to adopt
the view of such one of them as may commend itself
to wy judgement’; or (3) if he is a follower genevally
of one of the four Schools, is he at liberty on a given
question o adopt the view of any other Sunni School ;
and (4) is it open to a Q&di, or a judge, to base his
judgement in a question of juristic law on a view,
which is opposed to that held by the jurists of the
School to which he belongs, or of the School to which
the litigants belong, 1if such view has the support
of one or more of sthe other Sunni Schools and Is, 1n
his opinion, wore in consonance with the requirements
of justice than the other view. The first three questions
affect the conscicnce of individual Muslims as to the
ught law by which to govern their conduct, and the
fourth question concerns the practical administration
of justice.

So far as a layman (‘Ami w"’i“)’ that is, one who
has not made a study of law and religion is con-
cerned, his duty is to follow the guidance of the
learned, and it will be suilicient to absclve his con-
science, if he consults and acts upon the opinion of
the man most noted for his religious learning that

14 Jamfu'l-Jawdmit’, vol. iv, p. 264,
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may be available to him and, according to the Mdalikis
and the Shafils and the eavlier ITapaff jurists, even if
the person whom he consulis happens to belong to
a School of theology other than his own! The pro-
position in irs gencral aspect would scem to be selt-
evident, once it is granted that a juristic deduction has
the torce of law.

PThe reully tmportant question ig, iz there anyvthing Does the law
in the law or in she Sunni doctrines which precludes :;iu:‘;té‘:]g‘;‘é‘:d
the recognition of sny jurists, other than the ancient ‘jlll:ix;t‘to modern
doctors. The answer 1o that wust be decidedly in ihe lawyers
negative. The Hanbalis go fucther and hold that
there can be no age in which there should not be a
Mujtabid, though the other Sunni Schiools du not deny
such possibility.® Imdm Rdzi® raises the question
whether it is permissible to {ollow the opinion of a
jurist who is dead, but no one who can claim any
authority as 4 jurist has said that the law denies to a
modern lawyer, although possessing the necessary quali-
fications, the authority of a jurist. There are no
doubt sowe men who think that she age ol indepen-
dent juvistic thought has come to an end? and some
seem Lo have gone so far as to hold that there can
be no further exposition and developuent of the doe-
trines cven of a particular School. If the age of
Ijtihdad had come to an end with the four [mdws,
their diseiples, and those that immediately followed
them, one would have cxpected to find some mention
of such aun important doctrine in the books on Usul
which is the science that deals, as we know, with
the sources of law. On the other hand, Fakhru’l-Isldm
and Sadrw’sh-Shari‘at only discuss the question how
far it is incumbent on the Muhammadans to fotlow the
individual opinions of the Cowpanions of the Pro-
phet, and they decide that even their opinions stand
on no better footing than those of other jurists. In
this the Sunnf jurists generally agree. It cannot iben
be suggested for a moment that the opinions of the

! Mukhtasar ', vol. i, p. 300.

¢ Ibid., vol. ii, p. 807.

3¢ Jamtw'l-Jawdmit’, vol. iv, p. 269,
i« Durru’'l-Mukhtér ', vol. i p. 57.
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founders of the different Schools shonld have a higher
authority than thosc of the Companions and, if it were
g0, the writers on Usdl would have been expected to
wention such opinions as a distinet source of laws.
Bahru'l“Clam very jusily observes: ‘there are mien
who say that after Nasafi there can be no jurist of
the third class (namely, one il Lo interprot the law of
a particular School), and that as to jurists of the
first, class they came to an end with the four Imdms,
and consequently it lies with every one to follow anc
of them. But all this is mere fancy, and they cannot
support it by argument and no reliance can be placed
on their words. To them applies the saying of the
Prophet : < they pass opintons without knowledge and
not only they themseives go wrong but lead others
astray . Their dictum (namely, that there can be no
tonger a Mujtahid of the first or even of the third de-
gree amounbs to an assertion with reference to one
of the five things hidden in the womb of futurity, of
which no one can have knowledge, except God.”' Those
who do not go so far, hold that, though 1t is not
imposgible that there should be Mujtahids in these days,
it s highly improbable that there should be one. Dut
the qualifications required of a Mujtahid would secm
to be extremely moderate, and there can be no warrant
tor supposing that men of the present day are unfitted
to acquire such qualifications. It bas been scen that
the law regarding Ijmd’ contemplates the possibility
of there being jurists in every age, and siwmilarly the
elaberate discussion of the rules relating to analogy,
which is to be found in the books on Usul, pro-
ceeds on the assumption that it is a living source
of law. It is not pretended that there is anything in
the Qurdnic or traditionary texts which counte-
nances the above notion; on the other hand, the very
Qur'dnic texi, which is the principal authority [ov
juristic deductions, namely, ‘then ask those who have
knowledge, if you voursclves do not know’, contemplates
the cxistence of learned men at all times. Nor can

1 Commentary on Musulmanu’th-thabit by Bahro’l<Ulim (Luck-
now edition of 1878), p. 624.
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it be said that thers is anvthing in support ot the
potion in the writings of men who according to those
that believe in Taqlid in its extreme form belonged
to one of the recognized ranks of jurists.

1t is, therefore, difficult to understand how men who
do not claimi to be jurists themselves could lay down
a doctrine the effect of which if rigidly interpreted would
be to seal up, a8 it were, the two most important sources
of the law, namely, Ijmd and jurvistic deduction. And
as the possibility of further revelation is denied, the
result of this would be to reduce things to an impasse.
Further, such a doctrine would seem to be in conflict
?ﬁvith the [undamental principle of Sunni jurisprudence,
that all juristic deductions arc uncertain and discre-
itionary, for it would practically involve the position
‘that the individual opinions of ancient jurists, supposing
swe arc able to ascertain what they are, cannot be dis-
-gented from and must be followed like absclute and
.certain laws. The fact iz that the theory of 'Taqlid

}fhas a historical rather than any legal significance.
* As I had occasion to mention elsewhere, since the
-age of the four Twdms, the Muhammadan world gen-
-erally, with the exception of the Shi‘ah sect, has adhoered
$o the doctrines to which those jurists gave vogue. It
may also be observed that, considering the number of
sects holding all shades of possible and hmpossible opin-
foms, which arose during that period and subsequenily
disappeared, it is not to be wondered at that the Muham-
madans, having deliberately made their choice oul of
-8uch a varicty of doctrines and their teachers feel at
the present day that the last word has becen sald on
the main principles of intcrpretation of their religion.
It may further be justly said that within the limits of
‘the four Schools there is ample scope for expansion
and development of the law. Is, thercfore, seems to
more or less natural that, though the Sunni
theory does not preclude recognition of & new teacher
.Yet the Sunnis should have been slow to accept any
new doctrines radically different from those of their
8chools. ‘
As regards the sccond question, it would appcar
that the more bigoted spirits among the Sunnis,
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especially among the Hanafis, require that a Musalmdn,
if he is not to be regarded as outside the pale of
Sunni orthodoxy, should atiach Mwsell to one or
other of the four Schools. Such men have placed
themselves in violent opposition to a mumber of men
amongst the Sunnis, who would not call themsolves
followers of any of the four teachers in particular,
and whom they thervefore, describe by the name of
Ghairu  Muqallids (ke y#é), or ‘men who do not
lollow * distinguishing themselves as Muqallids, or ¢ those
who follow.” ‘T'hev are algn known by the namec of
Wabhdbis or followers of onc¢ ‘Abdu’l-Wahhdb of
Arabia, who lived in the thirteenth centuey A.H. and
by his hostile political attitude towards the Turkish
Government, brought considerable odium on the
Ghaire Muqallids gencrally.

The Ghairn Muqgallids prefer to call themselves Ahlu-l-
Hadith or the [ollowers of traditions. These men, it may
be observed, accept not only the Qur'dn and the Hadith,
but also, at least in theory, Ijma‘® and analogy?® as the
legitinate sources of law. But they give analogy a
very varrow scope and wmake an extensive use of tradi-
tions. In this respect they proximate towards the teach-
ings of Imdm Hanbal, but they would not presume in
favour of the dicta of any of the four teachers or of
any othev juvists, however distinguished, that such
dicta must be in accordance with a proper interpreta-
tion of the Qur'dnic or authentic traditionary texts;
nor would they rcject a tradition as of doubtful
authority becanse one of the [onr Imams did not chose
to rely upon it. They do not deny that the opinions
of the Imdms and the jurists of the orthodox Schools
are entitled to respect, and often speak of Ijmd’
as an authority, but on particular questions they con-
sider themselves entitled to hold a view in opposition
to one on which all the four Sunni Schools have
agreed. For instance, on the question of validity of
& waqf for the benefit principally of the donor’s family

b ¢ Raudatu’n-Nadia * (Bulag edition), p. 254, & commentary by
Nawdb $iddfq Husain on ¢ Durru’l-fahiya® by Shaukdnf of Ycmen,
who died in a.H. 1255.

2 Jbid,, pp. 251-3.
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and posterity, they hold such a waqf to be invalid
contrary to the unanimous opinion of the jurists of
the four Sunni Schools. It is interesting to note here
that the arguments advanced by an Ahlul Hadith?
gbout thirty-three years ago against the validity of
sach waqfs are in substance the same as those sub-
sequently rclied on by the Privy OCouncil in Abi
Fate'h Muhammad Ishiq’s case® and in Ahsenullal
Chowdhry’s case® It does not appear that the Courts,
on questions of Muhammadan law arising in cases
jn which members of Ahlul Hadith were partics,
adopted any rules as being peculiarly applicable to
them and different from the rules of the Hanafi
or other Sunni Scheols. 1 am pot sure whether any
guch claim has yet beem put forward on their
bebalf. On the other hand, the Courts have decided
against the claim made by some Hanafis to cx-
clude members of Ahlul Hadith from mosques founded
by Hanafis on the ground that they pronounce

Amen in & loud fone (uafy aeT) and praciise
rafuw’l-yadain (g0l o)), that is, raisc the hands to

their ears at certain stages of prayer which the
Hanafis condemn.?

As regards the third and the fourth questions which
concern those who profess to follow one of the four
Sunni Schools, the Jaw as expounded by the jurists
of recognized aunthority is, as I shall presently show,
that it is open to a follower of onc School to adopt,
on a particular point of juristic law, the interpretation
by the jurists of one of the other Schools in prefer-
ence to that which has found favour with the jurists
of his own School. The anthor of ‘Jam‘u’l-Jawimi®’
was the first, as mentioned above, to attempt any
kied of classification of the jurists working in a parti-
cular School of law; and he mentions it mercly as a
historical fact. There is no mention of such eclassi-
fication of juristic work in the writings of Fakhru’l-

1 ¢Raudatu'n-Nadiya ’, pp. 283-4.

2 99 Cal., p. 619.

317 Cal,, p. 498,

*See 18 Cal,, p. 443; 12 Al., p. 494 ; 13 AlL, p. 419; 35 Cal., p. 294,
23
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Isldm, Sadiu'sh-8hari‘at and I1bn ¥Ta’jib which one
wonld have expeeted to find if there was any idea
prevalent among the wuiters on jurisprudence of that
age thay the law vequived that the scope of juristic
interpretation shounid be gradually narrowed. On the
other hdand, it has been seen that, for the constitution
of Ijmd', agrecment among the juvists of all the four
Schools is vequired and in fact unity is the essential
principle on which these Schools take their stand as
Ahlu's-Sunnat wa'l-Jama‘ar, that is, followers of the
traditionary law and the main body of the people.
No doubt the four tcachers had each his own fol-
lowers and these men, as time progressed, devoted
themsolves more and more to the task of developing
the particular doctrines of their rospective masters
until woe arrive at the age of the wiiters on TUsal, when
the labours of these jurists who devoted themselves
to the separate systematization of the principles laid
down by the early teachers mmust have accelerated
the tendency to form into distinet Schools. DBut even
in their time the question of difference of opinion
among the masters was regarded as a matter for
discussion and controversy, and it was not supposed
that, because a certain view had found vogue among
the principal expcnents of a particular School, it was
on that account binding on the conscience of a Sunni
Mubammadan, or on the Courts of justice in prefercnce
to any other view which had the support of sowe
other Sunni School. It was not until very modern
times that attempt was made by means of the doctrine
of Taqlid to confine the Court and the jurists to one of
the four Schools of law as distinguished from the others.
This doctrine has been understcod by many people
to have the effect of aszsigning cven io jurists and
doctors of the vespective Schools other than the foun-
ders a certain sphere, as it were, of authority, so that
the opinion of & jurist of a particular grade is allowed
no force if it be opposed to that of a higher grade.
A clagsification has also becn made of the writ-
ings of the jurists of differcnt ranks in a particular
School of law showing what weight is to be attached
bo the statements of law in the various legal treatiscs.
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But before dealing with this classification let us
srace the growth of the doctrine of Taqlid in its
present shape, especially in connexion with the ad-
ministration of justice. Tt should be borne in mind
that the opinion expressed by the QA4di, that is, the
Judge, on & question of law, although it 1s made the
basis of decision of a& case, docs not detcrmine the
law on the point. The legal effcet of a decrec 3s to
gettle the dispubc between thc partics, so that it is
binding on them, although the view of law on which
it is founded may be wrong and the Qadi, who passed
the dcecree, happens to be an ignovant man. It is the
opinion of # jurist that carries with it a presumption
that it represents the corrcet law. If a Qadi happens
‘to be a jurist, his opinion on 2 point of law like that
-of any other jurist would carry weight but not other-

‘wise. There have becn Qdidis who were noted as
great jurists, such as Q&di Shuraih, Abd Yuasuf, and
Q8d Khdn. 1f the Qadl is not himself a jurist,
‘he must on all questions of law in which he ecnter-
fains any doubt consult a jurist if one is available
or refer to the writings of deceased jurists. In fact
for some time past it has been the praciice of the
Mubhammadan Governments to appoint law ofiicers
called Muftis to advisc the Qddis on questions of
law. This was partly perhaps [or reazons of admi-
nistrative convenience, and partly because the best
lawyers would not aceept the office of Q4di, and the
men who were appointed as Qddis did not enjoy a
high reputation for integrity, and it was, thercfore,
thought neccssury to curtail their powers.

. The following arc the rales which are to guide a
Judge in ascertaining and applying the Muhmumadan
law.

A Q4di in deciding a case must follow and cannot Cuty of the
act contrary to the law laid down by a clear text of Judge im
the Quran or of an universally ‘a:ccepted or well- me,ttergﬁoba
known tradilion, or by consensus of opini (Jjma* o consen-

, v ¢ $ pinion (Ijma?), text or consen
and any decision of his opposed to such cortain and sus of opinion
absolute law, must be set aside by himsell or by the
Succeeding Qddi when the error is discovered. DBut
otherwise his decision cannot be set aside by another
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judge or by himsclf, although the view of law on
which it is based may Dbe erroneous. The principle
is that in all matters of juristic opinion (&2 Sydane
mujtabadun-fih}, no one can be certain, as already
stated, that a particalar view is wrong, and hence
the view which has the additionul advantage of being
cmbodied in a decree has a greater claim io being
upheld than the opposite view.! Abu Hanifa goes cven
further and holds thai, Mf in such a matter, the Q4di
based his decision on a view of the law which is not
in consonance even with his own opinion but which
he adopled by wmistake, it will be operative and
binding. But on this point his disciples do not
agrece with him? and fatwid is given according to
either view?® Not only is 4 decree based on a wrong
view of juristic Jaw binding and operative, but it
also salves the conscience of a person availing himself
of it* That such a latitude is allowed to the Court
in matters of juristic law is supported on the authority,
among others, of ‘Cmar, the second Caliph to whom
the Hanafis assign a high rank as a jurist. The defend-
ant in & suit against whom Qadi Abd@’d-Darda who
had been appointed by the second Caliph himsclf had
passed a decree went to the Caliph and stated his
case to him complaining of the decision. The Caliph
replied that he himself would have decided otherwise,
but that he could not revise the order of the judge
as the question of law involved in fhe casc was not
covercd by a text but depended upon juvistic opinion.?
When a question depends upon Juristic deduction a
Q4di belonging to one School of Sunni law such as
the Hanafi may decide it according to the Shafii
law, if he prefers that view, or he may make over
the case, to a Shifii Q4adi for dccision, if there is
one available. In support of this a number of cases
are mentioned. For instance, s Hanafi Qddi follow-

1t Hed4ya’, vol, vi, p. 386; ¢ Fatwa ‘.—’\lamgir ’, vol. iii, pp. 431-2,
434,

2 ¢Tleddya ', vol. vi, pp. 896-7.

3 ¢+ Fathin'l-Qadix ’, vol, vi, p. 897.

4 ¢ Hediys’, vol. vi, pp. 398-0.

5 ¢ Fathu’l-Qadir ’, vol. vi, p. 396.
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ing the views of other Suuni Schools, in prefercnce
to those of his own School to the contrary, may
declare that divorce by a drunken person is not valid,
uphold a marriage contracted without two wilnesses
being present as valid, set aside the marriage of a minor
contrscted by his father in the presence of profligate
witnesses, uphold the sale of & mudabbar and
perhaps of an ummi walad and so on. That this
is the correct view of the law on the subject
cannot be doubted not only upon principle but having
in regard the array of authorities cited in its sup-
port, such as As-Siydra’-l-Kabir, Jdmiu'l Futdwi,
Khazivutu'l-Muftiin, Majma‘e'n-Nawazl, Al-Zakhira,
Futéwd Rashidu’d-din, Shaikbu’l-Tsldm ‘Abduw’l-Wah-
hibu’sh-Shaibani, Shaikhw'l-Isldm ‘At4 ibn Hamcza,
and others.! DBut it appears that by the time of Ibn
Hammadra, the well-known commentator of ‘ Heddva’,
the Qidi who had been losing confidence of the
public since the days of Q4di Khdn and the author
of ‘Hediya' had so far gonc down in the estimation
of the lecarned that they were inclined to curtail his
discretion as much as possible. Hence Ibn Hammdm
lays down that a Q4&dl of the present day should not
be allowed to dcecide cases conirary to the law of
the School to which he belongs, as be might do so
from improper motives. He justifies this restriction
on the ground that when the Sultdn appoinis &
judge to administer a particular School of Jaw he
would be acting contrary to the order appointing him
if he administers any other law.? A further reason
put forward with a view to rcconcile this limitation
with the opinion of the ancient jurists is that the
Q&d in whose favour Abi Hanfla and his disciples
conceded so wuch latitude was ineant to be a
Mujtahid in the scnse of an independent expounder
of law.

1 Patdwd Qddf Khdn’, vol. i, pp. 451-0 ; *Faldwdi *é]amgirf *, vol, iii,
PP- 439-11. As for the sale of an ummi walad Sadru’sh-Sharfat scems
o think that it would Le void as being opposed to consensus of opinion.
Sce ‘Taudfh’, p. 445.

2 ¢ Fathu'}-Qadfr’, vol. vi, p. 397.
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1f the Q4di happencd to be an ignorant man he was
not, according to the ancient jurigts, confined i his
choice of lawyers whom he was to consult on doubt.
ful questions of law to lawyers of his own School.
But here again his discretion has beer hmited by
modern writers,

Since about the time of Ibn Hammdm down to the
time of the author of ‘Bahru'v-Rd’iq" and the compilers
of ‘Fatdwd ‘Alamgiri’, the Qidi was only restricted to
the law as expounded by the Companions of the Dro-
phet and by the founders of his own School. If he was
a Hanafi he was not to adopt a view opposed to that of
Abui Hanifa and his disciples, and in casc of differcnce
of opinion among them he was expected either to fol-
ow the law as laid down by Abd Hanifs or, in the
absence of any recorded opinion of his, that of his
disciples. A tendency was also apparent in those days
to restrict the freedom of the Q&adi in dealing with
questions on which no diectumy of these jurists was
available by rcequiring him to follow the later doctors.
But it was not until about the time of the author of
‘Durew’l-Mukhtar * when apparently an  order was
promulgated by the then Sultdn of Turkey, enjoining
upon Qadis not io follow *weak opinions’ that the
doctrine of Taglid rcecived its present elaborate and
apparently vigid form. And it seems that one Alla-
mah Qasim was chiefly instrumental in giving it voguc.!

The jurists are thus classified by these modern law-
yers ol the Hanafi School:

{1) Mujtahidun {i‘sh-Shari‘ )..’:..':\ G usdedae) jurists
who founded Schools of law, such as Aba ITanifa, Malik,
Shafi'i and Ibn Hanbal, the founders of the four Sunni
Bchools. To them 1s conceded an absolute and -
dependent power of expounding the law. That is to
say, they were not hampered by auy rules or lini-
tations in the interpretation of a text of the Qur'an,
or Tradition, or in deciding upon the authenticity of
the latter, and they formulated theories and principles
of general applicability relating to interpretation and
deduciions. 1t is by the aulhority of these jurists that

1 ¢ Raddu'l-Mukhtér’, vol. i, pp, 55-1.
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consensus of opimion, analogy, juristic preference, publie
good, custom and istidld] have been cstablished as
gources of law.

(2) Mujtahidun  fil-Madhhab  (andall G sdyiane)
jurists having authority to expound the law aceording
to a particular School. Theyv were the disciples of juris-
consults of the first rank; ol these Abu Yusuf, Muh-
ammad, Zufar, Hasan ibn Zivdd are among the most
prominent in the Hanafi School; Nuwawi, ibnus-Salah
and Suyntl in the Shafi*f; Thn ‘Abdw’l-Bave and Abd
Bakr tbnw'l-‘Arxabi in the Maliki School. These Mujba-
hids followed the fundamental principles laid down by
their respective masters, for instance, that a rule of
law sanctioned by consensns of opinion is of abso-
lutely binding authority or that a dednction of analogy
‘eannot be opposed to a text of the Qui'dn or Hadith.
They did not, however, consider themselves bound
-§0 follow the masters in the application of general
'~principles or in the arguments in particular cases, and
.they often profounded views opposed to those of their
‘masters.

(3) Mujtahidun {i’l-Masd’] (USwes!) F adphare) JUTiSts,
who werc competent to expound the law on particular
questions, which had not been settled by jurists of the
first and the second ranks, and a forliori weve not
competent to oppose them on any matter of principle.
But on fresh points and in cascs which had not been
clearly dealt with by a higher authority, a jurist of
this rank was at )iberty to lay down the law in con-
formity to the principles of his school. Among the
Hanafis, Khassal, Tahdwi, Sarakhsi, Karkhi, Bazdawi,
Holwini and Q4adi Kbén attained this position, and
according to many lawyers also Nasafi.

These wore the three classes of lawyers to whom
the doctrine of Taglid concedes the rank of Mujtahids
Properly so called. As regards the lawyers that follow-
ed, the theory is that they did not expound the law at
all, their function being to explain and to draw infer-
ences, or to classify the dicta of the above-mentioned
Jerists and to decide between thewn. Strictly speaking
they are Muqallids (pNi%) or followers, but they
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are also sometimes called Mujtahidunu’l-Muqayyid
(Afiall  adpisee) OF Mujtahids with a limited sphere
of expesition like those of the last two grades though
of inferiovr authority as distinguished from Mujta.
hidunu'l-Mutlag ¢ Ji‘zz,olu\ wsdpdane)  Or Mujtahids with
ahsolute powers, namely, the jurists of the first vank!

These doctors of inferior rank are divided into four
grades.

(1) Ashdbu’t-takhrij (6}5.{5! «awel) or those that

occupied themselves in drawing inferences and cou-
clusions from the law laid down by higher authorities
and in oxplaining and illustrating what had been lelt
doubtfnl or general. Abd Bakru'r-Rdzi was a jurist of
this class.

(2) Ashabu’t-tarjih (C:_L_:-):':“ wel) or those who

were competent to discriminate between two conflict-
mg opiniong held by jurists of a higher rank and to
pronounce that, ¢ this is better ', ‘ this is most correct’,
‘ thiz is agreeable to people’, and so on. Qaddrf and the
author of ‘Heddya’ have bcen assigned a place in this
rank.

(3) Ashébu’t-taghih ( Cﬁw.a'ﬁi «'xo!) or those who

have authority to say whether & particular version of the
law is strong or weak, namcly, whether it is a manilest
or rare version of the views of the Mujtahids of his
School. There is a presumption in their favour that
they do not cmbody in their books rejected or weak
reports of the law. The great jurist Sadru’sh-Sharf‘at
who was rightly called Abu Hanifa the sccond and
the guthor of ‘ Al-Mukhidtr’ (not Durrn'l-Mukhtdr) and
according to some the author of ‘Kanz’ are given o
place in this rank.

(1) Those that have nof the capacity of doctors
of the last rank; these lawyers cannot even decide
for themselves whether a particular rule of law is
strong ov weak in authority. They have to accepl
what the doctors of the above-mentioned classcs have
Jaid down., On any question not dealt with by them,

1 ¢ Durrw’l-Mukhtdr’, vol. i, p. 57.
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they bave to proceed upon the analogy of what hag
peen laid down in similar matters, taking into account,
the change in the customs and affairs of men and
must adopt a rule which would be most suitable to
them in the circumstances of the case and in accord-
ance with their usage! The author of *Durru’l-
Mukhtdr’ says: ‘wce’ belong to this rank, meaning
‘bimself and other modern lawyers.

The doctrines and rules of Hanafi juristic law Reports of
as expounded by the juris-consults or Mujtahids of juristic dicta
the first three grades are then classified having regard
to the means for their ascertainment. This becanie
pecessary as with the progress of time many dicta of
doubtful authority came to be attributed to these
jarists especially the founders of the different Schools
and their immediate disciples.

i () Dicta reported to have been laid down by Abu
Hanifa, Abd Yusuf and Muhammad, and also by Zufar,
Husain ibn Zyad and other disciples of Abt Hanifa,
bnt chiefly by the first three. Of these some are
known as zdhiru'r-riwdyat or mdsé’ilu’l-usdl {literally,
manifest reports or doctrines of the founders), that
18, opinions which are proved beyond a doubt to have
been held by them. They are embodied in certain
books attributed to Muhammad by continuous or
noforious testimony. 'These books are ¢ Al-Mabsut’,
? Az-Ziyddit’, ¢ Al-Jimi‘ws-Saghir’, < As-Siydru’s-Saghir’,
and * Al-Jémi‘w’l-Kabir’ and are known as books of
gahirn’r-Riwdydt. Of these ‘Jdémi‘u’'s-Sagbir’, which
is a very elementary treatise is ordinarily available,
and perhaps also ‘Jadmi‘w’l-Kablr’, but not the
~others. The other dicta reported to have been enun-
ciated by these juris-consults are known as masd'ilu'n-
nawidir, or shortly speaking an-nawidir or rare dicta,
a8 they are not to be found in the books just men-
tioned and their authenticity or accuracy is not proved
to be beyond all doubt. They are contained in books
8ome of which are attributed to Muhammad such as
‘ Kisdniydt ’, - Hérdniyat’,  Jurjeniydt’ and ¢ Rugfyst ',
and some $o others such as < Al-Muhurar’ said to

1 ¢« Durrw’l-Mukhtér’, vol. i, p. 67,

24
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have been written by Jlasan ibn Ziy4d and some which
arc called books of Amadli, that is, boocks which are
said to have been written by scribes at the dicta-
tion of Aba Yusuf. The reputed authorship of these
books is not universally or generally accepted as
proved beyond a doubt and none of them so far as
I am aware are ordinarily available.

(2) Wiaqi‘dt or cases: these are dicta of later doctors,
that 1s, of the disciples of Aba Yuasuf, Mubammad
and their disciples, and other jurists of the third
grade enunciated by them in answer to questions put
to them. Among the disciples of Abt Yusuf and
Muhammad are mentioned the names of Tsdm ibn
Yusul, ibn Rustim, Mnhammad ibn Samd, Abt Sulai-
mana’l-Jurjani, Abd IJafsini’l-Bukbdri and among
those who succceded them were Muhammad ibn Salma,
Muhammad ibn Mugafil, Nasir ibn Yahyd and Abu
Nasrini’l-Qésime  ibn Salam. The opinions of these
Jurists have been collected among others by Abw'l-
Laith of Samarkhand and after him other doctors
have also collected them in their hbooks known as
‘ Majma‘w'n-Nawdyil ’, < Al-Waqidt’ by Ndtiff and
‘Al-Wiqi‘dt’ by Sadrn’sh-Shahid. None of these
writings are available at the present day.

In some collections like the * Fatdwd’' of Q4di Khan
and ‘Al-Khuldga’ the rules of law laid down by, or
attributed to Aba Hanifa and his disciples, are mixed
up with the cases last mentioned. But some jurists
in their books have discriminated between them such
as Raziu'd-Dinn’s-Sarakhsi in his ‘ Al-Muhit’, setting
out first the manifest reports, then the rare reports
and then the cases. This ‘Al-Mahit’ is of great
authority and constantly referred to, but it has not
been printed and I am not aware whether any copy
of it is to be found in India.

‘Al-Kaff * by Hékimu’sh-Shahid is another reliable
book in which the opinions of Abu Hanifs and his
disciples are collected. It has been commented on
by many doctors, but the commentary by Shamsu'l-
‘Aimm4 Sarakhsi called ¢ Al-Mabsiit ’ is the best known
of all and may be said to have even eclipsed the
text itself. ‘Alldma Tarsdsi says in appreciation of
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¢ Al-Mabsut ' that no one should accept anything contrary
to what is laid down in it and every onc should rely on
it and give fatwd according to what is stated therein.

This *Al-Mabsiat’ by Shamsu'l-‘Aimmsd  Sarakhsi

must be distinguished from the * Al-Mabsiit * of Muh-
ammad previously mentioned, and which is {rcquently
referred to as ¢ Al-Agl’ or the original source. There
arc several copies of the latter mentioned, the most
reliable being that by Abu Sulaywidne’l-Juwazjini.
Many commentaries have also been written on Auh-
ammad’s ‘ Mabsiat’, the best known of which are by
Shaikhu'l-Isldam Aba Bakr known as Khdahir Zida
and called ¢ Mabsdtu'l-Kabir’ and by Shamsuw’l-*Aimma
Halwdni whose commentary is called * Mabsit’. None
of the Mabsits have been printed, but there ave sowe
imperfect copies of one Mabsut to be seen in India.
The original authorities not being available, the result
is that we have to rely upon the writings of com-
paratively modern writers like Qddi Khdn, the authors
of ‘Heddya' and ‘Vigdyah’ for the opinions of
ancient jurists.

Now supposing we are in g position to ascertain Rules for
with any degree of certainty the opinions of the jurists guidance
of the first three ranks—and the difficulty of this isidcases of

. . . ._difference
obvious—then the next question is, when there 15 ¢ opinion
difference of opinion among them, especially among
the founders of the Schools and their disciples, who 1n
fact, frequently disagreed, how is the law to be detcr-
mined ? According to some fatwd, that 1s, opinion
or ruling of a lawyer ought to be given absolutely
according to the opinion of Abu Hanifa, even if all his
disciples differ from him, and in absence of any dictum
of his in accordance with the opinion of Abi Yusul,
then Muhammad, then Zular, and then Hasan
ibn Ziydd! This, however, cannot be said to he
the accepted rule. It is also stated that the learncd
have given fatwd according to the view of Abu Hanifa
on all question of ‘Tbadat, or devotional wmatiers and
that, in all judicial matters and in quesfions relating to
the dutics of the magistrate and the law of evidence,

1 ¢« Durra’l-Mukhsar ', vol, i, p 59,
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fatwd is based on the opinion of Abu Ytsuf because
of his experience as thc chief Q4di of Baghdad, and
in quostions relating to the succession of distant
kindred on the opinion of Muhammad. The opinion of
Zufar has been accepted only in seventecn cases.!
But though thiz may be correct as a gencral state-
ment, it would be misleading to regard it as a rule
of invariable application. Al-Hiwi lays down as the
correct rule that in such cases of difference of
opinion regard should be had to the authority and
reasons in support of each view and the one which has
the strongest support should be {ollowed: and this 1s
undoubtedly in strict accord with the principles of
Muhammadan jurisprudence apart from the great
weight which attaches to that cminent anthority.?
But according to the modern interpretation of Taglid
as above stated a lawyer of the present day should,
in such cases, accept the view which according to the
jurists of the fourth, fifth and sixth degrees is correct
and has been acted upon. But if in any case the
later doctors have not adopted in clear language any
one of the conflicting opinions, the law is to be ascer-
tained by proceeding on the view which is most in
accord with the habits and affairs of men.

‘When jurists of the first and the second degree have
not expressed any view on a particular question but
the jurists of the third degree have expresscd an
opinion, such opinion should be accepted. And if they
differ in opinion, the majority should be followed.
In cascs 1o which the jurists even of the third degree
have expressed no opinion, the Mufti is to form his
opinion according to the best of his judgement.

The doctors of the fourth, ifth and sixth grade indi-
cate their preference or the adoption by the lawyers of

which doctors g particular view of the law by certain phrases of

of the fourth,

fifth and the
sixth grade
express their
opinions

which the following arc the most comamon: ‘On this
Is the fatwd’, ‘On this fatwd is given’, *We hold by
this’, *On this 1s reliance’, *On this 1z based the
practice’, ‘ According to this is the practice of the

14 Raddu'l-Mubtdr’, vol. i, p. 53. I have not been szble to ascertain

what those sevenicen cases are.
# s Durrw’l-Mukhtér’, vol. i, p. 52.
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people’, ‘This is correct’. ‘This is most correct’,
¢« This is most apparent’, * FThis is most likely’, < This
is stronger in reason’' and ‘This is accepted’. 1t is
also stated by Ramli that some of the above expres-
gions are slronger and more emphatic than the others.
¢ Fatwa ' is stronger than ‘Correct’, * Most correct’,
¢most likely’; and ‘On this is fatwd’ are more
emphatic than ‘On this fatwd is given’; and ‘this is
most correct’ is stronger than ‘this is correct’. The
suthor of ¢ Raddu’l-Muhtar ' points out that sometimes
a particular view is stated to be correct or most cor-
rect, but fatwh is bascd on an opposite view, because
it is found to be more agreeable to the people and
more in accordance with their habits of life. Hence
he says the expressions ‘We hold by this’, ¢On this
is the practice’, and ‘On this is the practice of the
Muslims’, arc as emphatic, as if the jurist had said
*On this is the fatwd’. The expression ‘ on this is the
practice of Muslims’ indicates Ijma‘ or comscnsus of
opinion.! DBut if there are two different versions of
the law and some authoritative jurists have pronounced
one of them to be ‘ correct’ and the others, the other
version, fatwé may be based on either view.” If a
cerfain view of the law is expressed to be in accord-
ance with analogy and the opposite view is in ac-
cordance with istihhdn or juristic equity, the latter is
to be accepted, because it is of the very essence of a
valid juridical preference that it overrides a rule of
analogy. If a rule of law is stated fo be in accordance
with zdhiru'r-riwdyst, or manifest report, it should
be accepted because it mcans that this is what the
founder of the School and his disciples have laid
down.

In this connexion one has to be careful as to the gome books of
books that he consults. Writings of obscure aunthors, doubtiut
such as Mull4 Miskin’s commentary on ‘ Kanz' orduthority
Qahastdni’s commentary on ¢ Nigdya’, and unreliable
books, that is, those in which weak versions of the
law are veported such as ¢ Qinyah ’ by Zihidi  should
be avoided and the propositions laid down in them

1 ¢« Radduw’l-Aluhtar’, vol. i, p. 54,
2 Thbid, vol. i, p. 53.
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can only be accepted if their authority be known.
Fatwé ought not to be given on the statements
contained in elementary ireatises such as ¢ An-
Nahar’, Ainl’s commentary on ‘Kanz’, ‘Durru’l-
Mukhtar’ and perhaps ¢ Ashbah wa'n-Nazd'ix' as they
generally stand in need of explanation. Bul these
remarks must not be understood to apply to the ac-
cepted writings of jurists belonging to a recognized rank.,

Of the law books some arc mutin or textbooks
in which the law 1s concisely but authoritatively
laid down, such as ‘Qudari’, * Hedaya’, ‘ Kanz’ and
‘ Vigdya’; some are commentaries (Shurub), such as
‘Fathw'l-Qadir’, * Babru'r-Rd’tq’ and the like; some
are glosses or annotations on the commentaries such
as ‘ Raddu’l-Muhtar’ and some are fatiwds or col-
lecctions of juristic opinions such as ‘Fatdwd Q4&di
Khin® and ‘Fatiwi ‘Alamgiri’. Textbooks supple-
mented by the commentarics and glosses are more
to be relied upon than fatawas, because the law is
systematically discussed and explained in the former,
while the Jatter generally speaking are merely a collce-
tion of opinions.

It is to be observed that so far as the admin-
istration of justice is concerned it was mainly the
appointment of corrupt and incompetent Q4dis that
led to the formulation of the doctrine of Taqlid in its
prezent form. That the simpler remedy of appointing
competent men as judges and In other ways sceuring
a proper administration of justice should not have been
sought, is apparently due to the fact that the Shari‘at
or the Islamic Code except during the age of the first
four Caliphs and for some brief periods of lime after-
wards never had the full support of the heads of the
State, who move oftenr than not assumed powers which
the law did not concede to them:, and 1n ftheir con-
duch isolated its vital principles. It is contended that
Tanlid introduces the principles of certainty and uni-
formity in the administration of laws; but it may
be doubted whether this advantage is not greatly
outweighed by the danger that the rule, if narrowly
interpreted, might put obstacles in the way of progress
and development of law. Besides it must not be over-
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looked that Isldmic jurisprudence which accords an
absolute authority to 1ljma‘ or consensus of opinion
furnishes by that doctrine a guarantee against such
uncertainty in the administration of laws as is capable
of being avoided.

In support of Taqlid it is further contended that at
least since the fifteenth century, it had the implied
support of the Sunni lawyers and would thus be covered
by the principle of Ijmd‘. But the fact supposing it
to be so would not, as I have pointed out, bring the rule
within the purview of Ijmé‘. The only inteliigible
principle on which the doctrine can be based in my
opinion is that if the pcople be found to have acted
upon a certain interpretation of the law that ruling
ought not to be disturbed. 1f this be the true meaning
of the doctrine it would be covered by the principle of
ta‘dmul or practice of the people which is recognized
as a legitimate source of laws. Further, though the
theory of Taqlid may at first sight appear to be narrow
and rigid, the rules which have been {ormulated in
this connexion if properly understood would scem to
contemplate the result which I have just suggested.
The lawyers who gave currency fo the doctrine, in
fact, cmphatically lay down that on questions which
have not been clearly pronounced upon by Mujtahids
of the first threc degrces especially the first and the
second the Mufti and the Qiadl in applying the law
must have regard to the change in the circumstances
of society, which indeed is in accordance with the
vital principles of the system. If this be borne in
mind along with the fact that the questions on which
Abu Hanifa and Lis disciples agree are but fow, and
that they or the later jurists of recognized authority
the last of whom lived in the fourteenth century,
could not have anticipated most of the questions
which now & days arise under different combinations
of circumstances, and that the doctors who devoted
themselves to the task of collecting and sifting the
dicta of the ancient jurists disagree among themsclves
&s to which of the various conflicting versions of
their views is correct, the doctrine of Taqlid should
not stand in the way of substantial justice or of the
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progress of laws in accordance with the requirements of
an advanced society. Nor as I had occasion to mention
elsewhcre, can it be truly said that the Muhammadan
legal system has been stationary since the days of
Abd Hanifa and his disciples or even of Qddi Kban,
the author of ° Hedaya’ and ‘Sadru’sh-Shari‘at. For
instance, the modern Hanafl lawyers have recognized
the validity of rules for the hmitation of suits though,
according to the strict theory of Hanafi law, the court
cannot refuse to entertain a suit for the enforcement
of rights mercly on the ground of lapse of time.
Similarly the modern Sunni lawyers have sanctioned
forms of punishment in accordance with the ideas of
the present day by application of the doctrine of
ta‘zir (}_.g)'x;). It must, however, be admitted that the
progress of the Muhammadan laws has bcen slow
compared to that of the linropean laws, but it seems
to me that this is to be attributed to unfavourable
political conditions and the social and intellectual
stagnalion which has been for a long time an unmis-
takable fcature of Muhammadan history rather than to
any doctrine of the Muhammadan legal system.

It this view of Taqlid is correct it would seem to
be substuntially in agreement with thc principle on
which the Muhammadan law has generally been inter-
preted and applied by the British Indian Courts.!

1 Bee chapter i,



CHAPTER IV
ACTS, RIGHTS AND OBLIGATIONS

Forrowine the method adopted by Sadrn’sh-Shari‘at, Acts, righy,
we have to study the remaining topics of the science Oblig&tiohs and
of Ustl with reference to the two main classes of
law, namely, defining and declarstory laws. Defin-
ing law is that which does not devive its character
as such from the fact of one thing being connected
with another. It may define cither (1} the quality of
an act of the obligee, that 1s, the person to whom
the law is addressed, for cxample, the law which
tells us that a certain act is obligatory or forbidden
or (2) indicate its legal cffcct sach as ownership,
and that which is connected therewith, for example,
right to conjugal society, right to the usufruct, whether
produce of property or scrvices of man and the estab-
lishing of obligation to discharge a debt,
Let us now see how the objectives of law (Mahkum Classificy

int
biki & (r=xw), namely, acts, vights and obligations ©f 8°ts o
are classified.

Acts are, first of atl, classified into natural acts Naturaj,
juristic,
physical 4 4
acts include acts of the body or plysical acts (af'dlu’l ental
jawdrih 5117’&” Jixil) as well us acts of the mind
{af'dlu’l-qalb _Jx! Jal)'  An act of the body con-

Bists of the motion of some linh of the human
body, such as utterance of words, eating, drinking
striking, and so on. One of the obvious properties
of such an act is that it is peveeptible to persons
other than the doer. In this respect it differs from
an act of the mind such as believing, acknowledging,

{hisgi s=>) and juristic acts{shara'f 55:}3")’ Natural

1 ¢Taudih’, p. 410; *Talwih’, p. 704,
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intending, wishing and the like. Human tribunals
cannot denl with an act of the mind by itself, for the
simiple rcason that they cannot seize upon it. Suppose
a man acknowledges in his mind a multiplicity of gods
instead of onc God, the magistrate is powerless to
deal with the matter and the offender can only be
held responsible by God himself. On the other hand,
it he expresses such acknowledgement in words or
conduct, the law would ireat him as a non-Musiim.
Similatly one may intend to take another's watch.
but so Jong as he does nothing to accomplish his
purpose, the law will leave him alone.

A juristic act may be described as an aggregate
of more than onc natural act of one or mcre per-
sons which the law treats as one act, such as 1mén
or act of faith or belief, salit or prayer, a contract
of sale or hire, an offence of sedition and the like.
Juristic acts or rather their component elcments must
have existence in the outside world, and also separately
in the contemplation of law while a natural act has
no scparate existence in law though the latter deals
with it.

Physical acts are broadly divisible info acts of utter-
ance (Qaul z)')"') and acts of conduct (‘amal Jee or
fil Jaé).! TUtterances consist of spoken words, or
of such other expressions of the will as are intended
to be substitutes for spoken words, such as writings,
gestures, ete., and acts of conduct include all other
motions of the body or a limb such as walking, hunt-
ing, striking, threatening as well as acts of omission
to discharge obligations {tark ;JJ'S), such as default in
fulfilling one’s contracts.

Voluntary ana Lhe legal character of an act iz often affected by the

involuntary

state of mind of its doer preceding or accompanying
the act, and hence onc important classification of acts
18 into voluntary and involuntary. But the nature of
the relation between the mind and the legal character
of an act is a question of considerable refinement and
difficulty in the Muhammadan system, which I shall
have to discuss at some length in dealing with the

1¢Taudfh’, pp. 463-5; ¢ Telwth', p. 791,
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circumstances affecting legal capacity. All volunfary acts
are called tasarrufat (wols }.93 }» which means expenditure
of one’s energy or will, and {asarrafit’ush-shari
(E}.AJE wU)_aS), are acts according to the shara‘ or
lawful acts.

Juristic acts generally are divisible into inshd’dl Originating
acts, informa-
tions and acts
informations and iI‘figdddt (c:lo'fic’y ov acts of faith.!offaith
As 1 have already pointed out, the difference be-
tween an originating speech and an information is
this: with reference to the lalter it is possible to
affirm whether it is true ov not. but not so with
respect to the former. Originating acts and informa-
tions arc physical acts, while acts of faith are mental
acts. Theobject of an originating act isthe production
of a legal rcsult, such as sale, wmarriage, divorce
manumission, ete,, and the object of an information is
to deseribe an event, such as testimony (shahiddut)
of a witness in Court, admission (iqrar) which 1s testi-
mony against one's self, narration of a tradition and
the like.

Lawful acts gencrally sare agsin divided into Acts creating
ithbatds (ws\33l) or creative acts, that is, acts creating Z;gtli‘isgz;i;"gts
rights, for cxample a sale, a leasc, a gift, ete., and pigngg
(isqatdt ifanly or acts extinguishing rights, such as

(w?l&ﬁ) or originating acts, akhbdrit (g'_,‘})l_}_',\l.) or

release, divorce, manumission, ctec.
Originating acts arc of two kinds, those whosc legal Acts which can
: be undone and
R 3 e R
effect can be undone, that is, revocable acts (éwu_)‘ ") acts which can-

such as sale, lease, etc., and those whose legal effect 2Ot be undone
cannot he undone (éui:\'). Jo), that is, irvevocable acts

such as divorce, manumission and vow." Such origi-

nating acts as create legal relations are called ‘aguddl Contracts and
. . act nulling

uoloyiz) or contracts and acts cancelling or : . acts an i

(. Syiz) g g ancelling or annul contracts.

ling contracts are called fustlkhit (whsans) such as

avoidance of a sale in the exercise of an *option’.

1 «Taudik ', p. 450 ; ¢ Talwik ", p. 773.
2 Thid, p. 74,
3 Tbid, pp. 450-8.
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DPhysical acts are divided into:—

(1) acts in respect of which there is @ pronounce-
ment of the law and which are also the cause
of another command of the law. Example:
Whoredomz is a physical act and is pro-
pounced by the Muhammadan Jaw to be for-
bidden (hardm), and it further gives rise to
the sentence of hadd ;

(2) acts in respect of which there is a pronounce-
ment of the law, but which do not form the
cause of another command of the law. Ex-
ample : Eating, which is regarded in some
cases by the law as being obligatory (wéjib)
as when eating is necessary for the preserva-
tion of life and in some cases as being for-
bidden, for instance, eating during a fast.
But eating itself is not the cause of a legal
injunction.

Similar distinction holds good with reference to
juristic acts. With reference to some juristic acts there
is a pronounccment of the law, and they are also the
cause of a further command of the law. TFor instance,
selling is a juristic act and the law designates it
as permissible and spiritually indifferent (1nubgh), and
it further leads to a legal wvesult, namecly, transfer
of ownership. There are other juristic acts which,
though subject to a pronvuncement ol law, are not the
cause of any furlher command or consequence. Saldt
or prayer, for example, is a juristic act and accord-
ing to Muohammadan law it is sometimes obligatory
and sometimes supercrogatory (natl) : but it is not the
cause of any other ecommand.?

In so far as the defining ftaw indicates the qualiiy
of an acl, its object may be mainly secular or spiritual.
The secular object of a law of this class when it
imposes an obligation to perform certuin devotional
acts is to secure the release of g person from such
obligation by pecformance of the ucts enjoined, and
its spiritual object in such matters 1is to secure
spiritual reward. All ucts viewed with reference to
their spiritnal purpose may be thuos classified.

1 ¢ Taugih’, p. 10,
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If an act be such that the doing of it is regarded
as befter than the omitting of it and the omitting
of it is prohibited, it is cither obligatory in the first
degrec (fard u";’)’ or obligatory in the second degrec

(wijib «as-l). An act is said to belong to the former
class if the prohibition of its omission is established
by a clear and conclusive text of the Qui’an or tradi-
tion, but if such prohibition is established by an
authority of a presumptive nature, the act would be-
long to the other category. A Muslim is bound to do
acts which are obligatory cither in the first or the
second degree. If bhe does them, he secures spiritual
merit (thawdb (ol3), and if he wilfully abstains from
them, he makes himself liable to spiritual punishment
(‘adhdb _.'3z). The diffecrence between the two classes
consists in this, the man who rcefuses to believe
in the binding nature of a command imposing an
obligatory act of the first degrec becomes an infidel,
but not if he disputes the authority of an obligatory
command of the second degree, although he becomes
_ @ transgressor, if he iakes light of the authority on
which such a command rests. The saying of the five
daily prayvers, fasting, pilgrimage, payment of the poor-
rate ave, s I have already mentioned, obligatory acts
or duties of the flirsi degree. The maintenance of
one’s wife, children and poor parents are exaiuples of
obligatory acts or duties of the second degree. Imdm
Bhafi‘i, however, does not draw any distinction between
fard and wéjib. Again there are certain acts which
are obligatory on the Muslim community as a whole;
if these arc performed by a sufficient pumber
of Muslims, the law is satisfied. Such acts are called
furdun kifayatun (&'.:%s 254y and may be described

as dutics of the cemmunity. Jehad or religious war
is an act of this character. If an act be such that
the doing of it is better than abstention from if, but
ot the same time such abstention is not forbidden,
it is called sunnat (i), if it be in accordance with the
practice of the DProphet or his Companions or of the
Muhammadans as a body, otherwise it is called supere-
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rogatory, but commended (mandib, mustahab, nafl
Ji5 b Cogdie). To creatc a charitable or reh-
gious cndowment, to make gifis cither dnfer vivos or
by will, to give alms to the poor, the saying of
certain prayers besides those prescribed as obligatory,
fasting on days other than those of the Lawaddn, at-
tending the sick and the like are duties of this category.
There are, however, some supererogatory duties of this
class, abstention from which subjects 4 man to bilames,
as absence from congregational prayers and omission
to call out to prayers. Ifan sct be such that absten-
tionn from it is Leiter than the doing of it, it iz called
forbidden, if the doing of it is prohibited; otherwise,
1t is regarded as abominable or condemmued (makith
5,5=0) Of the class ol condemned acts therc are
some which approximate towards unlawfulness (mak-
rihun  kirdhata tahrimin ,@ z@l = s.}_..,c) and
some towards lawfulness imakrahun klrdhat& tanzihin
Y mi},&; x”._..c) Turther an act may be forhidden
with reference to certain physical objects, such as the
drinking of wine, ecating pig’s flesh, and carcases, or
with refercnce to the rights of other persons, such as
killing or injuring a person, appropriating to one’s sclf
ahother’s property, defamation of a man or a woman's
character. If an act be such that the commission or
omission of it is regarded with indiffcrence by the law-
giver, it is, as I have alrcady mentioned, called mubih
(~\4e) or permissible. Transactions of sale, pledge,
lcase and the like are acts of this class.

With reference to lhe secular purpose of the law
acts are classificd as follows:—

A juristic act is said to cxist if if possesses its cssen-
iial elements. {arkin u'£= Yy and conforms to the
necessary conditions (i3l 3l sharid‘at) insisted on by
the law. If it also possesses such qualities of an
extrinsic character as the law takes notice of it is
said to be legally correct isahih _aae) otherwise it is
regarded as faulty or vitiated 1 law (fdsid '), Bub
if a juristic act be wanting in any of its essential
elements or conditions it is called batil (JbYy) or null
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and void. A vitiated or faulty act is correct in its essence
and defective only so far as qualities, that is extrane-
ous considerations are concerncd, while a void act is
bad essentially, A correct juristic act leads to the
desired object and @ void act altogether fails to attain
guch object. A vitiated act leads to the object in view
so far as its constituting elements and necessary con-
ditions ave concerned, but rot its extrancous conditions.
The dilference between the three kinds of juristic
acts stated briefly amounts to this: both correct and
vitiated acts arve legally valid and operative,) but
in the casc of vitiated acts the law allows the parties
a certain locus penitentia to withdraw from them so
that they may not incur spiritual demerit for violating
such injunctions in connexion therewith as are of a
directory rather than imperative character. The Shafi‘s
do not recognize vitiated acts as forming a scparate
class and hold that juristic acls are either valid or void,
and they use the word fdsid which I have translated as
vitlated or faulty as synonymous with hatil or void, both
being wanting in correctness. Even some Hanafi jurists,
including such a careful writer as the author of
‘Hedayah’, sometimes- use the term fasid in place of
bitil and sometimes in its proper semse of vitiated or
faulty in law.! TUsed in its proper sense the word
fdsid or vitiated denotes an act which under certain
conditions is voidable at the instance of the parties.
In English textbooks on Muhammadan law, and in
the veports of cases the word is sometimes translated
as voidable, sometimes as invalid and at other tiraes
as vitiated or faulty.
A juristic act of the nature of a secular transaction Constituted,

(nu‘dmildt wiles) is said to be constituted (muna‘qad gf’gg?‘;igve and
ddirie), if it possesses the necessary elements of such
fransaction. An act of this class is said to be opera-
tive (nafid L) if 1t has the desired legal effect,
atherwise, it is called inoperative. A confract of sale
of an article by its owner, it duly formed, is operative,
but if such a contract is entercd into by a person

Talwih’, p. 651.
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who is not its owner, nor an authorized agent of the
owner, it is inoperative cven though duly made or
constituted. A vitiated sale would be duly consti-
tuted though not legally correct. There seemus to be
no difference between a legally correct or valid act
and an operative act! A void transaclion of the
nature of contract or disposilion of property is always
inoperative, and a valid transaction of this class is
ulways operative. A transaction is said to be binding
(l471m ['j})’ if the person entering into it cannot get

rid of its legal effect, such as a valid waqf contrary
to a bequest which the testator is always at liberty
to revoke.

Three things, generally speaking, are the essential
clements of & secular transaction: (1) legal fitmess or
capacity of the person entering into it; for instance,
he must be a person of undcrstanding ; (2) fitness of
the subject-matter, that is, whether it can be dealt with
by such a transaction and (3) consent of the parties.
A gift by an infant is void in law as he lacks legal
fitness to make a disposition of property without consi-
deration. A sale of a carcase is void as it is not a
proper subject-matter, not being property according to
the Muhammadan law, so also a marriage within the
prohibited degrees of rclationship. As regards consent
the general rule is, if a transaction is a contract
consent of both the parties is necessary; if it is an
act eoxtinguishing a right consent of the owner of the
right is necessary. What is tho exact nature and
degree ol consent required in particular cases will be
discussed hereafter.

As regards neccessary conditions, I mean those
cxclusive of the threc cssential clements just mentioned,
they vary according to the nature of a transaction.
Such conditions may relate to either of the three
elemoents. For instance, the condition that the testi-
mony of a witness who is not a man of rectitude is not
to be accepted is one relating to the capacity of a per-
son for that particular juvistic act. As an example of

1 ¢Talwih’, p. 63l.
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a condition relating to the subject-matter, it may be
mentioned that sale of gold for gold is not allowed,
untess both the articles of cxchange be equal in quan-
tity. The conditions that, in a contract with the object
of alienation, the intention to part with the entire
proprietary rights must be expressed, and that when
a gratuitous gift is made the expression of intention
must be made manifest and complete by the donor
actually delivering possession of the property to the
donee, are instances of conditions relating to the act
itself. The question relating to conditions of legal
transactions will, however, be more particularly con-
sidered with refercnce to the juristic ideas apportaining
to the different departments of law.

As regards the standpoint from which Muahammadan
jurists regard the legal relation of the state of mind
of a person to his acts generally, we shall presently
eonsider the subject, but it may be pointed out here
that the normal act of a porson is the expression
of the free-will of a man, acting with full knowledge
of the cffect of his act. In its spiritual aspect the
value of an act is measured by the state of mind of
its doer, for God knows everything. But in apportion-
ing the secular effect of an act, with reference to
the mental condition of its doer, & human tribunal is
under considerable difficulties. This difficulty is the
main reason for the elaborate and at times too subtle,
distinctions with which the matter is discussed by
Muhammadan jurists.

Rights having regard to the person of inherance are Classification
principally classified by the Muharmmadan jurists into of rights.
rights of God (&l 3yi>) and rights of men (o'l k=) :;;gi;;f;bs
Rights of the former class are such as involve benefit to rights.
the community at large and not merely to a particular
individaal. They are referred to God because of the mag-
nitude of the risks involved in their violation and of the
comprehensive benefits which wounld result from their
fulfilment. It is not to be nnderstood that those rights
are called rights of God, because they are of any
benefit to God for He is above all wants, nor because
they are the creation of God for all rights are equally
the creation of God who is the Creator of everything.

26
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The rights of (od correspond to public rights and
since the Muhammadan law regards the observance of
obligatory devotional acts as being beneficial to the
cammunity there is no difficulty in describing all rights
of (God as public rights.' \What chiefly distinguishes
such a right from a right of man or a private right
is this, the enforcement of the former is a duty of
the state, while 1t is at the option of the person
whose private right is infringed whether to ask for
its enforcement or not. It may be that certain acts
which give rise to a public right aflect some particular
individuals more than the others but that fact will
not entitle those individuals to condone the acts of
the offender. It is, however, entirely at the disere-
tion of the individual injuriously affected by the in-
fringement of a private right, whether to pardon the
wrong-docr or to insist upon redress.

From the above point of view the Muhammadan jurists
make the following classification of rights:—

(1) Matters which are purely the right of God, that
is, public rights involving benefit to mxen generally. Ior
instance, the infliction of the punishment of hadd for
theft is such a right and the person whose property
is stolen is not, therefore, entitled to condone the offence.

(2) Matters which are entirely the right of indi-
vidual men, that is, private rights, such as a right t¢ the
enforcement of confracts, protection of property and
the like. Enforcement of such rights is entirely at
the option of the individual whose right is infringed.

(3) Matters in which rights of the community and
of individuals are combined but those of the former
preponderate. The right to punish a slanderer who
imputes unchastity to another person belongs according
to the Hanafis to this ¢class. By such imputation the right
of the comwmunity is infringed by reason of depre-
ciation of the honour of one of its members, and
the right of the individual slandered is viclated in-
asmuch as slander tends to destroy one’s prestige in
society. According to the Hanafis the right of God
preponderates in this matter because the person

Vs Talwfh’, p. 705.
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defamed is not entitled to componnd the offence nor in
the casc of his dcath, can his heirs demand punish-
ment of the oftender. 'The Shifi‘ls, however, hold a
contrary view. According to them the person defamed
is entitled to exoncrate the defamer and the right to
prosecute passes on the death of the former to his heirs.

(4) Matters in which publie rights and private rights
are combined but the latter preponderate. Qisds or
retaliation which is the punishment for murder or
voluntary hurt is a right of this kind. Here the right
of the community consists in putting a stop to disturb-
ances and breaches of the peace on this earth, 'The
private right in a case of murder arises from the fact
of the offence having caused loss and sorrow to the heirs
of the person murdered and in the case of voluntary hurt
by reason of the pain and loss cansed to the injured
man. The private right preponderates in these cases
because the person ipjurcd or the heirs of a murdered
man may pardon the offender or accept money in
satisfaction of the injury, and it is, therefore, their
right to cnforce punishment.

Classes (1) and (3) are again divided under cight Public rights

heads :— further

(i) Acts of devotion, pure and simple (ibdddt, vololc), classified.

namely, faith or Imém and the conscquential duties
that is the saying of prayers (salit 3,le) payment of
the poor rate (zakat 'zi'L&))‘ fasting (gaum r.,,c) and
pilgrimage (hajj £) and jihad (due)-

(i) Punishments (‘uqdbdt «lyic) of a perfect nature
(kdmilatun £.d<5) attached as a consequence to the
commission of cextain offences, for cxample, punishments
known as hadd, for thelt, adultery, drunkenness and
slander.

(iti) Punishments of an imperfect nature (qasiratun
'x').c"j), such as depriving a man who has killed another,
of his right of inhevitance, if he be an heir of the
person he has killed. Sucl a penalty is regarded as
imperfect as it inflicts no physical suffering oor
deprives the guilty person of anything of which he is
already the owner,
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(iv) Matters which partake of the nature both of de-
votion and punishment, such as atonemcents (kaffdrat

§lass) for the non-discharge of certain obligations,

These bear aflinity to acts of devotion as they mostly
consigt of fasting or emancipating a slave or feeding
and clothing the poor.

(v) Acts of devotion involving an impost (€iibye),
consisting in an obligation Lo make paymenis out of
one’s posscssions such as the giving of certain ap-
pointed alms at Eed-ul-fitr.

(vi) Imposts having the sense of worship, for ex-
ample (‘ushr Jha) ox tithe payable by a Maslim

owner of lands of cevtain deseription.

(vii) Imposts which have the sense of punishment,
for examiple, khirg] ((L,s.) or land tax originally levi-
able from non-Muslims.

{viii) Certain rights which exist by themselves
(hagqun g4’ imun binafsihi _.ii r§'L3 =) that is, rights
inrespect of which there are no active duties imposed on
any particular individual. Examples: the right to one-
filth of the booty acquired in religious wars which 1s re-
served by the law for distribution among the poor
while the remaining four-fifths arc to be divided
among those taking part in such wars. Jihdd or
the waging of a religious war against hostile non-
Musliws, is & public right, and, therefore, its proceceds
should prima facie belong entirely to the commu-
nity. But the Lawgiver out of grace has allowed
four-fifths to go to the soldiers engaged in the fight
and rcserved only one-fifth for the cowmaunity, em-
powering the head of the State as agent of the com-
munity to take it on its behalf and distribute the
same among the poor. Another instance, is the right
lo one-fifth of the contents of a mine such as gold
and silver. As God has created all that is inside the
earth, whatever is in a mine belongs to Him entircly,
but He has out of grace permitted the owner of
a mine or the finder of precious metals to take four-

fifths, reserving the remaining onc-fifth for the commus-
nity.
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As we have just seen, the Muhammadan jurists
divide mghts gencrally into those that exist by them-
selves, that is to say, rights which are indepen-
dent as distinguished from dependent rights. Tt is the
characteristic of & right of the former clags that it
imposes no corresponding obligation on any particular
indtvidual, though it is & duty of all alike not to
infringe it, while the cssence of a dependent right
is that it exists against a particular pergon, who is
under an obligation to discharge cerluin  duties
towards the possessor of the right! In short an
independent right is the ‘right In zemx’ and 4
dependent right is the ‘right in personaw’ of
European jurisprudence.

The Muhammadan jurists make a further general
classification of rights into asl (Jwl) or original, and
khalf (_sls) or substitutory. Ior instance, the right
of God to require the performance of ablutions with
water before A says his prayers is an original right, but
in case of sickness, ablution by rubbing one’s hands and
face with earth (fayamunumy) is allowed as a substitute.
Similarly, A buys certain goods from B. A’s right
to have the goods delivered to him is a right of the
first class, and in case of default by B, A’s right to
recover damagces belongs to the other class. “Original
and substitutory rights correspond to what are called
antccedent and remedial, to usc the language of Pro-
fessor Holland.

The division of rights generaliy into independent and
dependent, and original and substitutory runs through
the entire group not only of public rights but also of
private rights. The jurists do not, however, make an
exhaustive classification of private rights as they do
of public rights, and even Sadru'sh-Shari‘at is content
to leave the subject with the observation that private
rights are Loo numerous to mention. The reason for
this secius to be that the science of Usil is mainly
concerned with the sources of law, apnd the rest of
the topics are dealt with as supplementary to the
maln subject. But the basis for the classification of

1 ¢+ Paudih’, p. 414,
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private rights has alrcady becn sufficiently indicated in
connexion with the purposes of law and the objectives
of law.

If we group private rights with reference to the
purpose of law then some of themi would relate to
matters of primary necessity, such as the right to the
protection of person and property and the others would
relate to matters of secondary necessity, such as righis
arising out of contracis. DBué, as we have scen, it
would be difficult to draw the line between the two
classes. A more useful method would be to classify
private rights according to their subject-matter, follow-
ing the line adopted by the Muhannuadan jurists with
respect to public rights. The direct subject-matter
of a private independent right as we have seen iu
the case of a public independent right is some physical
object, or something which the law considers as such,
and that of a private dependent right is the act of
another person. Viewed with refcrence to their sub-
ject-malter private rights may be classified as:

(1) right to safety of person (nafs )

.2) right to reputation (hurmat &oa),  according

to the Shafi‘s ;

(3) rights of ownership (CM.<);

(4) family rights, including :

(i) marital rights (zanjia sias.,j),

(i) rights of guardianship (wildyat «isd,),

{iii} rights of children and poor relatives,

(iv) right fo succession (khilifat «4da-) and inherit-
ance (wirdthat «&,),

(5) rght to do lawful acts (tasarrulit w‘.éj.a.?)

(G) rights ex-contractu.

The above are the most important original private
rights, The substitutory private rights arce treated by
the Muhammadan jurists fron: the point of view of the
person of incidence, that is, as part of the subject of
obligations (wajuab <oys,) imposed by an imperative
command of the law and the performance of what has
been so ordered (8 y0tally ).
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Obligations having regard to their origination may
be gencrally classified as those arising—

(1) by the implication of law (i) towards God or the
State, for example, obligations to worship, to pay taxes,
etc. ; (1) towards individuals, such as those arising ont
of family relations, namely, connubial, parental, filial,
and kinship and out of constructive trusts.

(2) Out of a man’s own acts of utterance that is,
rights ex-contractu or by the admission of another's
claim ;

(8) by rcason of conduct infringing another’s rights
relating to (i) personal safety, (i) the doing of lawful
acts (i) reputation, (iv) family rights, (v) ownership
and possession.

Obligations of the classes (1) and (2) relate to acts
which are desighatcd as obligatory (fard) and those of
the class (3) arise by the commission of acts which
are forbidden (hardm).

Most Hanafi jurists including Sadru’sh-Shari‘at and Obligation

hp o Tald , ‘- - ST , per se as
Fakhru'l-Isldm wonld distinguish obligation per se distinguished

(nafsu’l-wajib _‘_,"51.51 ~5) from obligation to do or from obligation
Th to perform
€ certain acts

perform certain acts (wajhbwl-add’ slo¥l ya,)
first consists in the liberty of the obliged being restricted
with reference to certain matters, and the second in his
obligation to relcase himself from such restrictions.!
That is to say, one is the incidence of an obligation and
the other is the discharge of such obligation. Obligation
of the last kind arises when the law dcrands it and not
until then  On the other hand, the mere incidence of
certain obligations may have existed antecedently. The
obligation, for instance, to perform certain appointed
acts of devotion, is sald to have cxisted [rom eternity,
but that it becownes ripe for fulfilment only after a man
has attained the age of discretion, and is required to
be fulfilled only when the hour fixed for the perform-
ance of such devotional exercises has arrived. Here
the attainment of majority and the arrival of the
patticular time of the day are regarded as the causes
for the discharge of this obligation, the former being

1 ¢Tgudih’, pp. 199--212,
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preparatory and remote and the latter the proximate
and effective cause.

Similary if a man sclls to another certain goods
without fixing the price, and the buyer takes
possession of the goods, the vendor becomes entitled
to the proper price, with respect to which an obliga-
tion is imposed on the buyer. But the buyer is
called upon to discharge the obligation only when a
demand to that effect is made on him. Some jurists,
however, fail to see any substantial distinction between
obligation per se and the obligation to discharge such
obligation. They say that obligation must have
reference to the perforinance of some act and cannot
be disconnceted from it.

The discharge of an obligation may be either specific
(add sloly or substitutory or non-specific (qadd’ $la8).

It is specific when the very thing which is required
has to be carried out, and non-specific when what has
to be carried out is something similar to what is
required. This classification holds good both as to
obligations which are the right of God as well as
of men.

Further the specific discharge of an obligation may

be perfect ( J.oK) or defective ( },cl.'a') or it may be such

as to rcsemble non-specific performance. TFor in-
stance, when the very thing sold by a man is delivered
to the purchaser or the thing which a person has
wrongfully taken possession of is restored to its right-
ful owner the obligation is performed by the ohliged
in each case specifically. But suppose a slave, who
has been wrongfully taken possession of, i3 restored
by the wrong-doer to the lawful master, but after such
slave has incurred criminal or civil liability, the obliga-
tion of the wrong-doer is said to be imperfectly
discharged. If in the Jast case, the slave be sen-
tenced to death or a limb of his cut off on account
of his offence, or if he is sold in satisfaction of the
debt, the owner will then be entitled according to Abu
Hanifs to the full price, and according to Abu
Yasuf and Muhammad, he will be entitled to the
difference in price between such a slave and a similar
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slave free from such liabilities. In some cases, spe-
cific performance of an obligation resembles non-
specific performance, for instance, A takes wrongful
possession of B’s slave and the former thereafter
produces the slave before the latter and asks him to
emancipate him, which he does in ignoramee of the
fact that it is his slave. According to the Hanafis
not only will such emancipation be effective, but the
wrong-doer will be absolved from liability. The Hana-
fis argue that the wrong-doer in making over the
slave to his master has discharged his obligation, and
any subsequent act of the wmaster emancipating him
cannot make any difference. But according to Shafi‘is
the action of the wrong-doer would not be regarded
as & valid performance of his obligation because of
the fraud accompanying it.!

Non-specific discharge of an obligation may be
by means of something, which is intelligibly similar
(mithlun méa‘qilun) to the subjeci-matter of the right
both in appearance (zdhirun) and in essence (bdtinun).
When that is not possible the law will be satisfied
with something which is similar in essence though
not in appearance, such as payment of the price of ar
article which bas been misappropriated.

If there be no intelligible similar at all, non-
specific discharge of an obligation will be ordered
according to the Hanafis, only in cases for which
there is the authority of some express text. Thus,
as we have seen, they do not allow recovery of
mesne profits from a wrongful possessor of another’s
property, for according to them usufruct is in the
nature of a mere accident and is not capable of being
valued like property. When the object of a right
i8 of an unascertained description and, therefore, its
restitution in specie cannot be ordered the law is
satigfied with payment of its price.

If the tking which is the subject-matter of a right
bas no intelligible similar, the obligation with respect to
it is sometimes discharged, that is, according to Hanafis

! +Malwik’, p. 332
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when there is authority for it by means of property,
such as in the case of non-wilful homicide. But if it has
a probable similar satisfaction by means of property will
not be given preference, for instance, in & case of
murder the aggrieved persoms, that is, the heirs of
the decessed cannot be compelled to accept blood-money
in lien of retaliation. Compensating by payment of the
blood-money is allowed for this offence out of mercy
to the murderer and in order that loss of a life may not
be altogether uncompensated for.?

The declaratory laws as already mentioned deal
with the origination, transfer and extinction of rights
and obligations. A declaratory law derives its character
as such by reason of the connexion existing between
one fact and apother. If the connexion hetween the
two be such that ome is included in the other, the
former is called ruku (,S;) or constituent of the
latter, If ome fact directly brings about another fact
as itg legal result the former, as we have seen, is
regarded as the ‘illit (&dlz) or effective cause of the
latter. If one fact leads to another fact on the whole
that is to say, not directly and immediately but
remotely the one is called the sabab (1) or pre-
paratory case of the other. If the existence of
one fact be dependent on the existence of another
fact, the latter would be called the shart (bf") or
condition of the former. TUnfil the fact which is the
condition of a law happens, the effective cause will
not come into operation. When the existence of a
fact iz indicated by, but does not depend on, another
fact the latter is called the (‘alimut aiodc), or sign of
the former.

Tagdiq ( 53007) or acknowledgement of God’s unity
and authority, for instance, is a constituent of Imdn
or faith; so that if such acknowledgement be want-
ing faith would be negatived. It may Dbe mentioned
here that the Hanafis draw a distinction between
necessary constituents and supererogatory (adlj) con-
stituents. For instance, they regard declaration of

1« Tangdl’, p. 165,
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faith in so many words (iqré‘r)}}i]) as a supererogatory
constituent, so that its omission would not ncgative,
the existence of faith.

An effective cause has three aspects: (1) in 80 far The different
as a legal injunction is referred to 1it, it is effective kinds of
cause by name (Lowly; (2 in so far as it tends to 25322“’3
bring about the legal injunctiom, it is effective cause
in essence ( @jM) and (3) in so far as it is im-
mediately followed by the legal injunction, it 1s effective
cause in its effect (Lo<ma). An absolute sale is the
effective cause of transfer of proprietary rights; mazr-
riage is the effective causc of lawfulness of connubial
intercourse; and murder is the effective cause of
retaliation. These are instances of effective cause
in all the three senses. A sale with an option and
a lease are examples of effective cause in the first
two senses, because completion of the legal result,
namely, the acquisition of property in the first case
and of usufruct in the second case are postponed
until the expiry of the option and the coming into
existence of the usufruct. A divorce which is referred
to 4 [ulure date, such as the husband saying to the
wife, ¢ Thou art divorced to-morrow ’; desth-illness, the
legal effect of which in giving rise to the rights of
beirs cannot be ascertained until dcath actually occurs,
and a wound, the effect of which on the wounded
person can only be ascertained at a future date for
the purpose of computing compensation are other ex-
amples of effcctive cause in the first two senscs. An
effective cause of an effective cause also falls within
the category according to Fakhru'l-Islam, for example,
purchase of a slave by his brother is the effective
cause of the former’s emancipation for purchase is the
cause of ownership, and ownership of a slave by his
brother is the cause of emancipation. But Sadru’sh-
Shari‘at says this is not correct and would treat it as
an illustration of effective causc in the last two senses,
as the purchase in this case i1s only the preparatory
cause while proprietorship is the effective cause of
emancipation and farther the legal result, that is, eman-
cipation follows immediately and is not postponed.
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As instances of effective cause in the first and the
third semses are the cases in which the legal result
18 1mputed to what is really the preparatory cause,
because it embodies the effective cause. Examples:
The right of the father to a child is imputed to the
marriage between its parents as presumptive of
cohabitation between thems, which is the effective
cause of birth of the child while marriage is only its
preparatory cause. Another illustration is furnished
by the rule fixing an interval of time between each
pronouncement of divorce in the approved form.
Divorce according to Muhammadan religion is an act
to be avoided as it involves dissolution of marriage
but is allowed because of necessity as sometimes the
parties to it are unable to discharge their marital
duties towards one another. The existence of such a
necessity is not a perceptible fact, and the law, there-
fore, requires that a certain inferval of fime should
elapse before each declaration is made, so that if the
husband remained of the same mind at its end the
necessity for separation would be established.! Simi-
larly travelling is allowed to be a good ground for
non-observance of fasting, becawse of the hardships
and inconveniences incidental to travelling, but the
law has put down travelling as the effcctive cause of
the concession inasmuch as travelling in most cases
entails hardships and inconveniences.

Preparatory When two causes in the chain of events contribute

cause

to a certain result, the one which is proximate to
the result is regarded ag the effective cause and the
more remote, the preparatory cause so that the result
would be attributed to the former. DBut if the cffec-
tive cause itself be attributable to the preparatory cause
the result will be ascribed to the latter. For instance,
if an animal driven by a man treads upon something
and destroys it the loss will be attributed to the act
of driving for that led to the trcading which was the
immediate or effective cause of the loss. But if it be
otherwisc as when the immecdiate or effective cause is
the act of a frec agent, the result will be attributed to

1 ¢Tadwih’, p. G7F.
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such act. For instance, if a man gives a knife to a boy
to hold it for him and the latier voluntarily cuts himself
with 1t, the man who gave the knife would not be held
liable, because the cutting which was the immediate
cause of the hurt was ascribable to an act done in the
exercise of volition. DBut if the boy accidentally cut
himself, the person who gave the knife to him would
be responsible. On the same principle, a person who
points out to warriors certain property of the cncemy
will not be entitled to a share in that property when
captured, nor will & person who points out property
to a thief who steals it will be liable for damages.

Some causes are preparatory in a sccondary sense,
for example, pronouncement of a contingent divorce or
manumission, as when a husband says to his wife:
“if thou enterest the house thou art divorced’, or a
master of a slave says: ‘if 1 cnter the house my
glave is free In these cases the cause is the decla-
ration; it is called preparatory, becausc the event
contemplatecd may never happen. If it does happen
the cause will be regarded as effcctive.

It is to be borne in mind that for each injunc-
tion of the law therc must be a perceptible cause on
which the injunction is based. For instance, the
cause for faith or belief in God is the creation by
Him of the universe, but since this cause has always
been manifest in the physical and animal world, the
acknowledgement of God by an infant is regarded
as velid, although the law imposing obligalion to
believe in God is not addressed to infants. Simi-
larly certain particular hours of the day are prepa-
ratory causes of cocrtain prayers; the possession of
property is the causc for payment of the poor-rate,
“the month of Ramaddn is the cause for fasting;
the existence of the house of Ka‘ba is the cause
for pilgrimage; produce ol the soil is the cause for
Payment of ‘ushr and khirdj; theft and murder arc
the causes for punishments, the necessities ol life
are the causes for legality of dealings among men,
and the different transactions authorized by the law
are the causes of the particular results which are in
the conteruplation of law in each case, for example,
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sawle is the cause of ownership, marriage is the cause
of legality of sexual intcrcourse and the like,

When an ipjunction of law has been based by the
lawgiver on a fact or event which is not within the
control of men and the reason why the law is based
on that fact or evemt is not infelligible to human
understanding, such fact or event is called preparatory
cause. An illustration of this is furnished by the
ordnance imposing the duty of saying certain prayers
at particular hours of the day. Here the arrival of
the appointcd time is not within the control of men
and the rcason why that particular hour should be
the cause of the obligation to say particular prayers
cannot be ascertained by buman understanding. The
death of a person is also similarly called the sabab or
preparatory causc having the sense of an effective
cause, of the creation of a right in particular persons
to certaln appointed shares, in the inheritance.

If the cause be within the power of man, and if
was brought into operation with the intention of pro-
ducing the desired legal result, it is properly speaking
the effective cause of that result but is also in a
secondary sense called its preparatory cause. For
instance, an act of sale giving rise to thc transfer of
proprietary rights is often called the preparatory cause
of such transfer though it 1s really an effective cause.
But if the result produced by such cause 1s not what
was designed but incidental to the main object then
the act 1o question would be rightly called the pre-
patatory cause of such indirect result. If the cause
be such that human reason is able to understand why
it produces a particular legal result, as already men-
tioned in the chapter on Analogy, it is properly called
the effective cavse of the law in question. For
instance, minority is called the effective cause of
guardianship because the reason for this is intelligible.

A condition of Jaw may be (1) a condition pure
and simple or (2) it may have the force of an effec-
tive cause or preparatory cause or (3) it may be a
condition in name but not its legal effect. [n the
first sense a condition may be proper that is onc on
which something is dependent in fact or in law, for
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instance, understanding on the part of a person making
a disposition of property is by law a condition of
its validity and the presence of two wibtnesses accord-
ing to the Hanafis is by law a condition of the validity
of a marriage. A condition may be the creation
of a person (glg>) as when a man makes the oper-
ation of an act of his dcpendent on the happening of
a certain even}, for instance, a man declaring ‘the
woman I shall marry is divorced’' scparation will
take place according to the Hanafis from the woman
with whom he may thereafter contract marriage on the
instant of such marriage taking place.

A proper condition may sometimes come into
existence, before the effective cause itself and some-
times after the effective cause, while a condition
which is the creation of a person always comes into
existence subsequently to the effective cause.

A condition has the force of an effective cause, when
there is no effective cause to which the injunction of the
law may be properly referred. For instance, A digs a
well in B’s land without the latter’s knowledge and B
while walking on his grounds falls into it and is killed.
Here according to Mubammadan jurists the effective cause
of the fall was the weight of the man’s body but no
liability could be imputed to it as it is a fact of nature
nor to walking which is a lawful act. DBut the condi-
tion on which the fall depended was the destruction
of a certain portion of the surface of the earth, and
therefore liability is imputed to the person who brought
about that condition by his wrongful act. Hence in
this case the condition has the same juridical effect
as an effective cause. As an example of a condition
which has the legal effect of a preparatory cause: a
man unfetters another man’s slave in consequecnce
of which the latter runs away, the unlocking of the
fetter is the condition on which the cscape of the
slave depended but as between thc two acts the
volition of a free agent, namely, that of the slave
intervened, no responsibility is attached to the action
of the man who by undoing the fetters brought about
the escape and his act is regarded in the light of
a preparatory cause.
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As an example of a condition, which is so nomi-
pally but not in legal effect, is mentioned the case
in which a man suspends a divorce on two conditions,
Here the first contingency would be a condition
only in nmame and not in legal effect.

Signs  A‘lamat, or sign, is really a condition which is
prior in existence to an effective cause. It has not
the force of an effective cause, because the legal
result is not imputed to it. For instance, the fact
that a man or a woman who is guilty of whoredom
is legally married (ibgdn _les)) is called & sign of
the particular punishment laid down for such offence.
But ihsdn is also often called a condition of such
punishment.



CHAPTER V

LEGAL CAPACITY

HaviNe dealt with the general features of the defin- Legal capacity
ing and declaratory laws and the objectives of law defined

(© r)&;\\w), the Mubammadan jurists next deal with

persons, that is, thosc to whom law is addressed

(mahktm ‘alaithi aulc r;&Q*). The fitness (ahliat

dalnly of a person for the application of law to his

actions is called (dhimma .d) or legal capacity.

Dhimma is defined as the quality by which man

becomes fit for what he 1is entitled to (m4 lshu

o) and what he is subject to (aplc L)

Legal capacity is divided into two parts, capacity Receptive
for the inherence of rights and obligations (shliatu’l- and active
wajib oy dialal) and capacity for the exercise of capacity
rights and the discharge of obligations {(ahliatu’l-add’
61.3)5141_+1m‘). The former may be described as the

receptive and the latter as the active legal capacity.
Every man according to the Muhammadan theory is
inherently clothed with legal capacity, which is at
once a privilege and responsibility inseparable from the
dignity of human nature. As alrcady observed such
capacity bad its origin when the human species was
first created, but in the individual it only hecomes
manifest along with the events connected with his
earthly existence. The active part of such capacity is
Decessarily conditioned on maturity of the human
faculties, mental and physical, and, therefore, comes
into play gradually and by degrecs. For instance,
Wwhen the child is still in the womb as an embryo
its life is joined to that of its mother and hence even
its inherent capacity is defective while it has

1 ¢ Tuudih’, p. 419.
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no active capacity at all. On birth the receptive
capacity in the child becomes complete and his active
capacity gradually develops itself, until it is perfected
with the maturity of his mental and physical faculties.
Infancy, therefore, is one of the circumstances (‘awarid
uéjbg), which affect legal capacity, although it is a
circamstance which is inevitable in man’s natural
being. There are also other circumstances which im-
pair legal capacity in a general way by their cflect on
a man’s faculfies, such as idiocy, lunacy, weakness of
intellect not amounting to idiocy, and death, or entail
its forfeiture either wholly or partially by reason of
hostility to the law, such as apostacy, unbelief and
slavery, or cause its suspenmsion in order to safe-
guard the rights of others, such as death-illness and
insolvency. A person with full legal capacity is, there-
fore, a living human being of mature age and under-
standing, free, of Muslim faith, not seized with death-
illness and solvent.

It mey be doubted whether the earlier jurists would
recognize an artificial or juristic person. The State
or community is regarded by them as holding and excr-
cising tho rights of God on His behalf through the
Imém. Similarly the deceased is spoken of as having
rights and obligations and not his estate, for the law
deals both with a man’s spiritual and worldly rights
and obligations and even the worldly rights and obli-
gations of a person cannot be said to be altogether
lost on his death, inasmuch as he is entitled to
have his funeral expenses and his debts and other
obligations discharged out of the astate. But later
jurists seem inclined to recognize an artificial person,
for instance, they would allow a gift to be made
directly to a mosque, while the ancient doctors would
require the intervention of a trustee.

There are again clrcumstances which affect the
application of law to the acts of a pergon whose
general capacity is not atfected. These circumstances
have relation to the state of volition and knowledge of
the doer of an act preceding or accompanying such
act, for example, coercion, ignorance of law, or of facts,
etc.
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The Mubammadan jurists group the circumstances
which generally affect the legal capacity of a person,
or interfere with the proper legal effect of a man's
actions in particular cases into two classes; samdwi
(.53'tem) OF circumstances which are the work of Provi-
dence, that is, those which are beyond the control of
man and maksiba, (&) that is, those which are
created by man. Infancy, idioey, lunacy, forgetfulness,
sleep, a fainting fit, illncss and death avc circumstances
of the former class while ignorance of the truth of the
Isldmic religion as in the case of non-Muslims and
heretics, or igmorance of fact or law with respect to
s particular matter and slavery, drunkcuness, jest,
folly, mistake and duress arc circumstances belonging
to the latter class. Of the last, some circumstances
are aftributable to the person whose acts are in ques-
tion, such as ignorance, speaking in jest, drunkenness,
folly and mistake, while duress is a circumstance
creatcd by men other than the person acting under
its influence. But it seems to me that it will be a
more convenient plan, though involving a slight depar-
ture from the arrangement of the writers on
Usul to consider separately the circumstances which bear
on the question of juridical relation between the act
of a person and the actual state of his mind and will,
preceding or accompanying such act, and the ecir-
cumstances which in a general way affect a person’s
legal capacity.

It may also be observed here that circumstances like
apostacy and death arc also divestitive and translative
facts, extinguishing certain rights and obligations and
giving rise to certain rights and obligations in others.
But since neither death nor apostacy in the Muham-
madan law divests a person of his rights and obli-
gations altogether, these circumstances are regarded by
the Muhammadan jurists as circumstances affecting the
general legal capacity of the apostate and the deceased
and not as purely divestitive or translative facts.

In connezion with the question how the legal result Relation of
of an act is affected in Muhammadan jurisprudence °%® to.ﬁmnd
by the condition of mind of its docr, some writers and wi
on Ugul enter upon a lengthy disquisition om the
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question of predestination and free-will. All that is
necessary for my purpose, however, is to state the net
result of such discussion so far as it has a juristic
significance.

According to the accepted Hanafi view, which 1s sub-
stantially the samec as that of the other Sunni Schools
on this point, a man’s action is partly within his
power and partly the resull of Grod’s interference. It
is so far within his power that he is lelt {ree to choose
between the doing and not doing an act. This power to
choose is called (ikhtidr )gisi), that is, will or volition.
Having chosen one of the two alternatives, namcly, doing
the act, he is said to intend it (qasd, irddat 2.)!}1 a.ad), If

this intention is followed by the act intended, ordinarily
it is only so when the act is such, as we are led by
our experience to expect from the surrounding condi-
tions ; but sometimes it happens that the act intended
happens though we should ncot have expected it in the
ordinary course of events as is evidenced by miracles.
As the truth of imiracles cannot be gainsaid by the
Muslims, it is argued that, when our intention Js
followed by fthe act intended, the result is not
produced by the man intending but by God. It is,
however, pointed out by Taftizdni! that the fact thai
miracles sometimes happen is not, it may be urged,
a strong argument for the proposition that an act
which ordinarily follows upon intending is not within
the wman’s power. All that can be said is that il God
wishes to produce a result contrary to the ordinary
course of nature God’'s will will prevail.

Then & man may intend o do an act, but he may not
consent (ridd I\,é)) to do it. Yor instanze, a 1unan
who, under threat of bodily harm, does a thing,
chooses between two alternatives, doing the act or
suffering the threatened pan, but adopting the
former intends it. He is not, however, satisfied or,
in other words, does not consent that he should do
it. Intention with reference to an act is, thereforc,
according to Mubhammadan )jurists, that condition of

1 ¢Talwih', p. 355,
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the mind which directly and immediately sets the

nerves in motion resulting in the act. An act done

under duress (ikrah s&}&.i) is intentional but not
consented to. But duress though it does mot negalive vitiateq
the intention, vitiates 1it, that 1y, makes it fisid or intention
vitiated. An act which is not voluntary, that is,

the result of chaice, for instance, when & 1an

talks or moves his hands in sleep or in a fainting

fit or in a state of forgetfulness or drunkenness is

not an act of the will or wvolition at all, but is
involuntary.

A man having chosen between the doing and not
doing an act may not yet intend doing the act, by
placing his will in such an attitude with respect to
it as to shut out the other alternative. This dis-
tinction, howcver, is not of any juristic importance,
for choosing as an act of will and intending are
practically one and the same mcental phenomenon
regarded from different standpoints. In fact, the words
ikhtidr, irddat and qasd are mostly used as convertible
terms.

An act is generally dirceted towards an object (mahal Intention
Jse) In th‘a)t case intention in orﬁer_to be c(.)mpllete 3;’;121;1:;1‘:1103
must be considered with reference to the act itself as ¢4 the object
consisting of motion of the body as well as the object.! of the act
Sometiwes the act itselt may happen, but dircetly
affect an object other than the one intended. This
may be attributable to the means actually employed
in doing the act, or to ignorance of the outward circum-
stances affecting the accomplishment of the object in
view. If the employment ol such means or such ignor-
ance is due to not using that amount of judgement
attention or cllort as men ordinarily use, the act is
sald to be negligent, heedless or careless (turku't-
tarwa ; '__gl./,m cJ);) otherwise it 1s called a mistake or Mistake,

. , negligence
accident (khatd ks ),

Our volition or will is oftcn moved by a fecling Wish, motive
towards or desire for (shauq (3,2) the object directly 2:3601’%1011:
aimed at by the act or by its lmnediate or remote

1 ¢ Talwih’, p. T87.
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results or effects, or for some other object. When
the object of our intention is also the object of our
wish, the law treats the latter as merged in the
former. Buf when they are diffexent the object of our
wish is called the motive (niyat &yj) of the act.
For instance, if I intend to sell my house for & certain
suma of money, it means that I intend entering into
the necessary contract with reference to the house as its
object, and the motive for my doing so may be to
pay off my creditors with, or to deprive them of, the
sum of money which I expect to acquire as the imme-
diate result of my act. Or if I make a gift of my
property to a certain friend, what I intend is the
juristic act by which gift is constituted and my motive
for it may be the enrichment of such friend, or
spivitual rcward in the next world. Motive may be
spiritual or secular, laudable or fraudulent, and as a
general rule, it has a religious rather than a legal
significance, unless it has caused loss to another’s right.
Indeed, the corresponding Arabic word niyat is mostly
used in the rcligious scnse. For instance, a man say-
ing prayers, say between noon and 2 p.m. his niyat or
motive may be to discharge the duty of saying certain
obligatory prayers fixed for that time of the day, or
to discharge certain arrears with respect to similar
obligatory prayers of a previous day. It should be
noted that sometimes the word niyat is used to denote
the assignation of meaning by a person to certain
expressions in the nature of kindya, or allusive expres-
sions used by him; for instance, if & man says to his
wife ‘X shall have nothing to do with you’, the law
would inquire what was his niyat in using the words,
that is, whether he meant by it divorce or nos. This,
however, is to be distinguished from the question of
intention properly so callcd. Here whatever the man
might have meant, he intended uttering the words,
uniess he uttered them involuntarily as in sleep.

As intention in conunexion with an act has re-
ference to its object, so it has reference to its legal
effect (hukm). Similarly consent has reference to the
act itself ov its legal effcct or both. Sometimes a
man may intend and comsent to do an act but may
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neither intend nor consent that it should have its
legal effect. I have already said that a man acting
under duress intends the act itself, though his inten-
tion is of a vitiated character; but he does not consent
to the doing of it. And it follows that such a an
neither intends nor consents to the act having its legal
effect. DBut suppose a man utters a legal formula in jest
(hazl J;»), that is to say, without wishing that it should

have any effect either in its primary or sccondary
sense ; here also the question of intention and consent
would be considered with reference to the utterance
of the words and their legal effect. Such a man is
gaid to intend and to consent to the formation of the
juristic act in question, but not to intend or to con-
gent that such act should have legal effect.

In Mubsmmadan law we are thus required to dis- Intention and
tinguish not only between intention and consent, but consent when
between intention and consent on the one hand and zzﬁ;‘; f:
motive on the other. Again we have to consider
intention with reference to the actual act, as well
as the object and the legal effect of such act. Intention
is not regarded as complete unless it holds good with
respect to all the three elements. The same is the
case with consent. With reference, for instance, fo acts
done in sleep or a fainting fit, or in & state of forgetful-
pess or drunkenness intention jis altogether wanting
and, & fortiori, consent. In respect of an act done
under duress or mistake, the intention is vitiated or
incomplete and there is also want of consent. In an
act done in jest the intention is incomplete and so
also consent. ,

Sometimes a man’s act may be induced by some- Judgement and
thing said or done by another with a view to produce knowledge
a certain effect. If what is so represented by words
or conduct be untrue, that is, be not in accord-
ance with facts and the person making such represen-
tation knows of it, he is said to be guilty of fraud

(ghurar JaE) Fraud according to Muhammadan juris-
prudence directly affects the judgement of its victim

and his intention only indirectly and remotely. There-
fore such a man will be said to intend and consent
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to the doing of the act jtsell and also to its having
legal effect. As regards the person who has prac-
tised deception frand would be referred to his motive
in doing the act and not to his intention, as already
indicated. Sometimes the person doing an act may
not be aware of its legal character or consequences,
or he may do an act or abstsin from doing an act
in niisapprehension or ignorance of certain facts. The
question which the law has to deal with in such
cases is generally put in this form: how far such
ignorance (jahl (L o) of law or fact is an excuse.

Bearing in mind these general considerations let ns
now follow the cases in which they are iilustrated.
Forgetlulness according to Muhammadan jurists is
brought about by God; in other words, it is not =z
condition atiributable to any act of men. Such a state
implies absence of volition, but it does not negative
legal capacity. Since, however, the condition is due to
providential interference, it forms a good excuse in
matters which are purely the right of God, provided
they are such that, in connexion with them, a man
is likely to be forgetful by reason of his ordinary
habits, for instance, when & man during a fast eats or
drinks something. Forgetfulness, however, forms no
excuge if the act which is the result of it, affects
private rights. The reason is that the inviolibility of
a man’s rights is absolute and is not measured by the
culpability of the person violating them. Therefore if
& man in a state of forgetfulness destroys or damages
another’s property he will be held liable.

Sleep is a condition which incapacitates a man
during the time it Jasts from perceiving by means of
his senses and from all voluntary movements. As
slecp negatives volition any speech or utterances
whether in the nature of a creative act or information
made in such a state would be void and of no effect
in law, such as confession of faith, apostacy, divorce,
admissions, manuwmission, sale, gift and the like. Dut
a sleeping person happening to cause damage to
another’s property will be held responsible in the same
way as a person acting in a state of forgetfulness and
for the same reason.
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If a person is seized with a fainting fit which is Fainting fig
brought about by disease, he loses his power of per-
ception and voluntary motion. As long as it lasts al}
his acts will be treated on the same footing as those
done in sleep.

If an-act which under ordinary eireumstances would Mistake
amount to an offence be done under a mistake, the
person doing it will be given the benefit of doubt, so
that sentences of the nature of hadd and retaliation
will not be inflicted on him. But as to his liability
for any injury or loss caused to another’s rights, that
i, for the violation of individual rights, mistake will
not be regarded as a good excuse in law. But it is
a good ground for modifying such obligations as have
a semblance of benevolence, for instance, the payment
of compensation (diyat).

According to Ianafis the words of talidq uttered
by mistake operate as a divorce. For instance, if a
man intending to say to his wife ‘thou art sitting’
makes a slip and says ‘thou art divorced’, a: valid
divorce will be effected. The Shéfi‘ls, however, do nrot
agree with the Hanafis on this point. The Hanafis
base their view on the general principle tbat the law
accords full effect to a man's words and deeds, and
does not undertake to ascertain hidden facts which,
aecording to them, cannot be done with any cer-
tainty. As it is° difficult to say when a& man’s ach
is attributable to his intention and when to a mis-
take, the law presumes that the words uttered by
a grown:up person are intentional and not the
resalt of a slip. The Shidfiis argue that a divorce
pronounced under & mistake is inoperative because
of want of intention, and that such a case stands
on the same basis as words uttered by a sleeping
man which admitiedly have no effect. The Hanafis
attempt to get over this analogy by arguing thab
the state of slcep is a reliable and unmistakable
proof of the absence of volition, which is not the case
with an alleged mistake. A sale effected under a mis-
take is, however, inoperative even according to the
Hanafis, for it is a transaction for the validity of which
both intention and consent on the part of the vendor

29
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must be present. Intention is said to exist in both
the above cases, because the husband in the one case,
and the vendor in the other, set their nerves im mo-
tion, resulting in the utterance of the words of divorce
and offer. In the case of divorce the law is satisfied
with such intention and does not insist on consent. It
has been objected to the above argumentation of the
Hanafis, that consent is also an imperceptible fact,
and how iz it then that the law fakes notice of it ?
They answer that when a person consents to do an
act hig eonntenance shows satisfaction or pleasure when
it is dome, unlike that of a person acting under a
mistake or coercion. This expression of the face,
they say, is a perceptible {fact which can be fastened
upon, just as the waking state of a man is ascertainable
by the senses and is therefore held by the law to be
indicative of intention.! One cannot help observing
that the Shafif view of the law appesals to one’s
common sense more than the subtle distinctions of
the Hanafi School.

Intoxication Inboxication is predicable in law of a condition in
which the person under its influence falters in his
spirit; but Abd Hanifa adds that he must also be
incapable of discriminating the earth from the
heavens. As regards its effect on a man’s legal
capacity, the law looks to its cause, that is, how it
is brought about. Regarded in this light it is of two
kinds, either it is such as is forbidden {baram) by the
religion or is permitted as being spiritually indifferent.
Intoxication, which is brought about by a man being
forced to drink intoxicating liquor as, for instance,
when he is about {o die of thirst and no other drink
is available, or by drugs taken medicinally such as
opium, or by the use of preparations having the prop-
erties of food made from wheat, barley or honey, is
permitted by the law as spiritually indifferent® The
legal capacity of a man is affected by intoxication
when not caused by forbidden means in the same
way as by a fit of unconsciousness; that is, to say

1¢ Talwik’, pp. 878-9,
3 Ibid., p. 770.
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all his dispositions, conftracts, and legal declarations
such as waqf, hiba, sale, divorce and manumission
would be void in law. But he is liable for any loss
caused by him to another's property.

If intoxication is caused by a mar drinking volun-
tarily, or under coercion, forbidden liquor, that is, khamr
or the fermented juice of grapes, his legal capacity
remains unaffected. The genecral rule is that legal
effect will be given to whatever declarations and dis.
positions he might make in such a state, such as sale,
divorce, marriage, manumission, admissions, borrowing,
lending, etc.}! although they may be injurious to his
interests. He is also liable for any crimes and wrongs
bhe might commit such as murder, defamation, theft,
whoredom, destruction of or loss to other’s property and
the like. The reason is that a man’s legal capacity
is regarded as complete on his attaining majority and
if a temporary suspension of his judgement and un-
derstanding due to an over-powering accession of
pleasurable excitement is brought about by & wilful
transgression, the law will not take notice of it, as
otherwise it would be encouraging disobedience of
the injunctions of religion. Iurthermore, the com-
mands of law are addressed to drunken persons since
God hasg said: ‘Ob ye Muslims do not approach your
prayers while ye are drunk’ Ifa Muslim in a state of
intoxication says things which would crdinarily amount
to unbehief, for imstance, if instead of saying: ‘Oh
God thou art my master and I am thy slave’ makes
a slip and says just the reverse he will not be held
answerable for apostacy. On the other hand, if an
infidel while drunk adopts Isldm, he will be regarded
in law as a Muslim because the law gives preference
to Isldm.

As regards an admission made by 2 drunken person,
if it be in respect of a matter in which retraction of
admission is allowed, such as of an offence of whoredom,
he will not be bound thereby unless he ratifies it sub-
sequently on regaining consciousness. The rcason is
that a5 a drunken man is not steady or uniform in his

1 ¢Talwih®, p. 771.



Jest

298 MUHAMMADAN JURISPRUDENCE

speech his condition is in itself regarded as indicative
of retraction. But if he makes admission of a mater
which does not admit of retraction such gs defama-
tion or retaliation, he will be held bound by such
admission although the sentence will not be passed
until he recovers.!

If a person utters words and expressions without
intending to convey either their primary or secondary
meaning, he is said o speak in hazl or jest. If such
intention is only a matter of inference the law pays
ro heed to it and effect is given to what has been
expressed. What, therefore, calls for inquiry is not
the hidden intention of a man that his words should
not have their proper legal effect, but only those cases
‘where such intention has been declared in so many
words previous to the transaction in question, such
as, by two persons having arranged;among themselves
before entering into & contract, that they were going
to use words appropriate for such & contract, but that
such words were not to be given effect to. Such secret
arrangement- need not be part of the transaction in
question ; indeed all the cases assume the undisclosed
arrangement between the parties to be that the transac-
tion to be disclosed to the world should be different
from the one previously agreed upon. The juristic
principle undertying these cases of secret arrangement
is, as already mentioned, that the parties to it while
intending and consenting to the constitution of the
transaction in question, so far as its legal formulac
are concerned, do not intend or consent that they
should have their ordinary result.

Bearing this in mind the subject under consideration
may be regarded with reference to (1} originating acts
(inshdat), such as sale, lease, gift, waqf, marriage, divorce,
manumission, etc., (2) proofs and admissions (akhbdrat)
and (3) matters of faith (i‘tiqaddt). As regards origi-
nating acts some are capable of being avoided, such as
a sale, lease and gift and some are not, such as marriage,
divorce and manumission. We shall first consider the
effect: of g secret arrangement in transactions of the

1 ¢« Taugdih,’ p. 449,
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former description. Let us take the case of 2 sale as
an illustration. If the parties who entered into a
transaction of sale, baving arranged beforehand that
their contract should not have that effect should after
the contract is made agree that they have resiled
from the secret arrangement and adopted the trans-
action as disclosed, the sale will be held to be valid.
On the other bhand, if they agree that the secret
arrangement was to be the basis of the transaction
t0 be given effect to, the contract as disclosed would
be voidable at the option of either of the pariies, as
if it was made expressly subject to such option. If
both the parties after having entered into a contraect
subject to & secret arrangement, afterwards agree that,
at the time of making it, it was not present bcfore
their minds, either that they were contracting on the
basis of the previous secret arrangement, or that they
intended to resile from such arrangement, or if they
differ from each other one saying that the contract
was made on the basis of, and the other saying that it
was made in supersession and substitution of that
arrangement, then according to Abu Hanifa the con-
tract - will be upheld as valid and the secret arrange-
ment will be regarded as cancelled. In the opinion
of his two disciples, however, the contract will not be
given effect to for, according to them, the previous
arrangement shows the real intention of the parties.
If one of the parties says either that the contract
was made on the basis of thc secret arrangement, or
that it was made in supersession of it, and the other
says that neither of the two things was present to
his mind at the time of the contract the answer would
be the same as in the previous case. If the secreb
arrangement was not that there should be no sale
but that the consideration was to be more or less than
what was to be mentioned in the disclosed contract,
Abu Hanifa would uphold the fransaction in terms of
the conftract, while his two disciples would give effect
to the previous arrangement, unless both the parties
at the time of entering into the contract resiled from
it. .But if the consideration, as previously arranged,
differs from that mentioned in the contract itself not
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in quantity but in kind, the one being, for instance,
one thousand dirhams and the other one hundred
dinars then, in the opinion of all the three, the con-
sideration mentioned in the contract, namely, one
hundred dinars, will be payable!

As regards transactions which are not capable of
avoidance, if they do not involve any property such as
divorce, manumission, waiver of the right of retaliation,
vows and the like, the previous arrangement will be
disregarded altogether and cffect given to the disclosed
act of the parties. The reason is that the utterance
ol the appropriate formulae in connexion with the
above matters is regarded as the cause irrevocably
inducing the legal effect, and hence the man uttering
such formula consents to the cause, and the fact that
he had made a different arrangement previously would
only show that he did not consent to the legal effect.
The very characteristic of these juristic acts is
that no sconer are their formulae uttered than effect
is given to them at once, and such effect is not capa-
ble of being avoided. Hence, in these matters, an
option to revoke is held to be void. The authority for
this is a precept of the Prophet, in which he lays down:
‘there arc three things in which it makes no differ-
ence whether a man is in earnest or in jest, marriage,
divorce and vows’

‘When property is involved as subsidiary to any of
these transactions, as the payment of dower in marriage
and the undisclosed arrangement was that the frans-
action itself was to be a nullity, such arrangement
must be disregarded altogether. If the secret arrange-
ment was with respect only to the amount of dower,
for instance, that the dower should be one thousand
dirhams and the dower ostensibly fixed at the time of
marriage is two thousand dirhams then, if both the
husband and the wife agree that at the time of mar-
riage, they intended to resile from the previous arrange-
ment, the dower payable will be two thousand and, if
they agree to the contrary, the amount payable will be

1 In the Buldq edition of ‘Talwih’ ‘one thousand dirhams will be
payable® is clearly a misprint for one hundred dirars. See Lucknow
edition, p. 501.
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one thousand. If they both say, on the other hand,
that at the time of marriage it did not occur to them
either to treat the previous arrangement as a nullity .
or to make it the basis of the contract, or if they dis-
agree as to what they meant at the time of the mar-
riage, then, according to what Muhammad relates as
the opinion of Abu Xanifa, the dower payable will be
one thousand dirhams, and according to Abu Yasuf’s
version, it will he two thousand. If the discrepancy
between the secret arrangement and the dower fixed
at the time of marriage be one of kind and not merely
in amount, and both agree that at the time of mar-
riage the earlier arrangement was discarded, then the
dower ostensibly fixed will become payable. If, how-
ever, the husband and the wife agree that the previous
arrangement was intended to be adhered to at the time
of marriage, then, according to all, proper dower will
be payable as if no dower was fized, the reason being
that rights and obligations with respect to property
cannot be established by means of a contract made in
jest, or without intending its proper effect. 'The same
will be the case according to the two disciples and one
version of Abd Hanifa’s opinion, when the parties
agree that, at the time of marriage, it did not occur to
them either to discard or to act upon the previous
arrangement, or if they disagree as to what they meant
at the time of marriage, According, however, to another
version of Abtd Hanifa’s opinion the dower named in
the contract will be enforced.

Where in transactions of the nature under considera-
tion, the object in view is the acquisition of property,
such as when a husband for consideration confers on
the wife the power to dissolve the marriage, or a master
mgnumits hig slave in licu of money, or the heirs
of & murdered person release their right of retaliation
for consideration, the transactions themselves will be
binding, and the ostensible consideration become paya-
ble whether the undisclosed arrangement referred to
one or the other, and whether both the parties
agreed that, at the time of the transactions, they
intended to withdraw from the previous arrangement,
or that it did not occur to either of them either to
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discard the previous arrangement or to abide by i,
or if they disagree as to what they intended. The
result, according to the two disciples, would be the
same even 1f the parties agree that they intended
to alide by the previous arrangement, but as regards
kbhul it will depend, according to Abu Ianifa, on
the option of the wife.

If a pre-cmplor makes a demand of his right in jest,
sich demand will have no effect; similarly release of
a debt by the creditor, subject to a secret arrange-
ment that it was to have no effect, is inoperative.

As regards informations, a secret arrangement of
the kind under consideration makes them void of
effect, because the object of the law is to discover
the truth by their means and ifs attainment is
regatived by such arrangement. Hence an admission
made in jest by @ person to the effect that he has
divorced his wife, or manumitted his slave, 1s
inoperative, just as if it was obtained by coercion.

With regard to matters of faith, the utterance
of words denoting un-belief without intending to
mean anything makes the speaker guilty of unbelief.
This is because jesting in such matters tends to lower
the prestige of Isldm, which is in itself an act of un-
belief, and not becanse the words themselves are
given any effect. If an infidel utters the formula
constituting the Isldmic faith, thongh without infend-
ing that it should have any effect, he will nevertheless
be held to have embraced Islam because as soon as
such & formula- is uttered the legal effect follows: the
reason being that the law always favours the Isldmic
religion.!

Coercion  The effeet of duress or coercion on the legal effect of a
man’s act done under such influence has three aspects:
(1) how far the act is valid or effective; (2) how
far the doer is responsible to a third persor who may
be injuriously affected by the act; {3} what is the
responsibility of the coercer towards the doer of the
act and towards any third person who may be affected
thereby. The last aspect of the question appertains

1 ¢ Taudfh’, pp. 454-5.
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mainly, if not sclely, to the law of torts or wrongs,
while the second aspect of the question is capable of
being regarded from two-fold standpoints, as a tort
from the point of view of the third person affected by
the act, and from the point of view of the doer as to
how far the effect of coercion on his will affects the
normal consequences of his act. The first aspect of
the question relates solely to the effect of coercion, on
the legal capacity of the coerced so far as the opera-
tion of the act done under coercion is concerned.
Coercion or duress having rvegard to the intensity
of its effect on the freedom of action of the person
subjected to it is of two kinds. If it consists of
a threat to destroy a man’s life or limb it is, to
translate the language of Arab writers, called con-

straining (maljiun = sd.), and if it is cxercised by im-
prisoning, confining or beating a man, it is regarded
as non-constraining (ghairu maljiin G“L" FAE)- Both

forms of coercion deprive a man’s act of the element
of consent while only the extreme form of it also viti-
ates his intention or freedom of choice. If a man
18 not in danger of losing his life or limb, he should
not choose t0 break the law but rather put up with
the consequences of conforming to it. At the same
time & person acting under such compulsion cannot be
said to consent to or be satisfied that he should do
the act to which he is compelled.

Coercion does not destroy the legal fitness of the
person who is subjected to it, and the commands of the
law are held to be addressed to such a person inas-
much as some acts done under such influence are
spiritually regarded as obligatory, some as forbidden
and others as indifferent. For instance, it becomes
obligatory on a man to drink intoxicating liquor, if
he is otherwise threatened with death and 1t is
forbidden to a Muslim to kill another Muslim under
the same circumstances, and a person breaking the
fast under coercion docs not incur any spiritual
liability.

According to the Hanaffs, as already mentioned,
coercion does not negative choice or intention of the

30
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person subjected to it, because in fact he chooses
between the two alternatives, not doing the act he is
asked to do, and suffering the threatened pain or
doing what he is asked to do and thus cscaping the
threatened suflering. Coercion, nevertheless, vitiates
such intention and negatives consent.

The result ie that all acts of the nature of utterance
{(gaul), which require consent for their validity, for
instance, a sale, gift and lease, admission, release and
the like, would, if entered into under coercion of the
extreme or mild form, be vitiated but would become
valid 3f ratified afterwards.! But acts of utterance
which are irrevocable, such as divorce and manumission,
even if eflected under cocrcion of the extreme form
are valid and operative. Tt is argued in support of this
position thal a similar act done in jest, which nega-
tives both intention and consent with reference to the
legal result of the act is valid, while coercion though
it negatives consent, both with reference to the cause,
namely, the uttering of the formula and the legal result,
does mnot megative intention or choice with refer-
ence to the cause. An act of divorce or manumission,
even if an option to revoke be attached to it, becomes
immediately operative and hinding, the option having
no clfect, although in such a case intention to produce
the legal result is altogether wanting.

But, obscrves the author of *Taudih’, when a man
pronounces divorce or manumission in jest, he chooses
or intends, and also consents to the cause, namely,
the utterance of the formula, while & man acting
under coercton does not at all consent to such cause,
and though he may be said to choose or intend
it, his choice or intention not being the resnlt of free
volition is of a »itimted character.? This wonld show
that Sadru’sh-Shavi‘at does not favour the extension
of the tradition already cited to cases of coercion, hut
would confine them to hazl or jest.

If coercion is exercised in the matter of divorce with
the object of acquiving property, the divorce will take

1¢Talwib ’, p. 795.
9¢Taudih’, p. 474,
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place but the petson so coevced will not be liable for
the properly. For instance, a tnan cocrces his adulf
wife to accept the power of divorecing hersclf, on
condition that she would pay him one thousand rupees
as consideration for conferring on her such aulhority ;
in such a case the divorce will take place at once, for
the acceptance of such power ipso facto dissclves the
marriage without the necessity of a further act in fhe
exercise of the power. But his wife will not be bound
to pay the thousand rupees, because a disposition of
property has no cffect unless the ownoer consents to it.
‘I'his case stauds on the same footing as when a power
to dissolve marriage is conferrcd on a minor wife in
lien of consideration; here also a valid divorce will be
effected but the considoration cannot be enforced
against her.

As regards acts of conduct dome under -coercion,
the question that is to be considered is, whether the
act is such that the doing of it may be imputed to the
coercer. If so, the volition of the doer disappears and
the act is imputed to the coercer. For instance if &
man acting under coercion destroys the life or property
of another the legal consequence will not be fastened to
his act. But the Hanalis add one qualification: sup-
pose in imputing the act to the coercer therc would
be a change in the character of the subject-matter
then the result will be confined to the doer; for
instance, A is compclled by B to seli and deliver
the property sold to C, the delivery of the property will
not be imputed to B for the effect of his act Is not
the delivery of thc property sold but of property wrong-
fully acquircd, because the sale being effected under
coercion is bad, as already wentioned. The result
would be that the sale, would be set aside, and B
would not be liable for damages for no loss has actually
been caused to the owner of the property. It the act
be such that it cannot be imputed to the coercer, then
the lcgal result will be imputed to the doer of is, [or
example, an act of fornication.

The principal question to be considercd, according
to the Shifi‘fs as rcgards the effect of duress on the
legal operation of a man's act, is whether coercion
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was exercised for a just cause or not. For instance,
if 8 non-Muslim subject of a hostile State adopts the
Istdmic faith under coercion, such conversion will be
regarded as valid. DBut conversion of & non-Muslim
subject of a Muslim State brought about by duress will
not be valid as the application of force for such &
purpose is not justifiable for the Prophet of God has
said ‘leave them and their religion alone’. The order
of a judge compelling an insolvent debtor io sell his
property in. order to pay his creditors is an instance
of coercion for a just cause.

If coercion be not for a just cause then its effect
varies according as the act to which it relates ig of a
character that the law would exonerate a person doing
it under coercion or it would not. If the former, the
action of the coerced will have no legal effect, because
he did not intend it, and it follows Irom his right to
the safety of his person that he cannot be made to
suffer by reason of an act to which he did rot consent.
In such a case the law according to the Shéfi‘is makes
no difference whether the act belongs to the class of
utterances or conduct.! And if the act be such thas it
can be imputed to the coercer, such as when a man
compels another to destroy the property of a thivd
person the legal consequences will not be fastened on
the doer. On the other hand, if the act done under
duress cannot be impuied to the coercer, such as
admissions, dispositions and contracts, the act will
have no legal effect whatever. On this ground, ac-
cording to the Shafils, if a husband under coercion
divorces his wifc or a master manumits his slave,
or a person admits that he has committed theft, then
no effect will be given to such divorce manumission
or admission. Such acts cannot be attributed in law
to a person other than the agent, because, divorce can
only be effectively pronounced by the husband, and
the master of a slave alone can declare him free, and
@ person makes himself liable for am offence by ad-
mitting that he committed it, if he makes the admis-
sion in his own words.

1 Talwth’, p. 791,
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If the act to which a man is coerced be such that
the law will pot cxonerate the person doing it, he
will be held liable even il he acted under coercion.
For instance, & man killing another or committing
whoredom under compulsion subjects himself to the
penalties of law.

If coercion be for a just cause the act done under
such coercion will be wvalid in law. For Iinstance,
a compulsory sale of a debtor’s property for discharging
his debts will be valid. And according to Shifi‘is
no distinction is to be drawn between coercion by
threat to kill and coercion by imprisonment.

The writers on Usal do not discuss fraud under the
heading of circumstances affccting legal capacity; but
apparently their list of such circumstances is more
ot less illustrative and does not purport to be com-
plete. Fraud, as I have pointed out, affects a man’s Frand
judgement but not his intention or consent. 1t follows,
therefore, that ucts which are not capable of bcing
andone, such as divorce and manumission would be
valid and operative, even if effected under fraud. Dut
transactions of the naturc of Mu‘dmildt such as a sale,
a lease and the like would, if vitiated by fraud, be
always voidable at the instance of the party defrauded,
if he has suffercd thereby loss of property.’

In Muhammadan jurisprudence the effect of ignor- Ignorance of
ance of law on a person's act is thus dealt with. Thelaw
exposition of law is regarded, as a juristic act entitling
the cxpounder, if be has done bis best, to spiritnal
reward and the dceree of a judge is a juristic act in a
secular sense. 'U'he ignorance of a judge or a jurist
who expounds the law contrary to a text of the
Qur'dn, or a well-known tradition or contrary to con-
sensus of opinion will not be excused. In other words
rules of law if opposed to such authorities have no
force, so that a decree of a judge based thereon, will not
be operative? The following cascs are cited in * Taudih’
as illustraling the above principle though, as regards
each of them as pointed out by Taftdzani, it is more

1 ¢ AL Mujalldh’, p. 52.
9« Taugih ', p. 448,
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than doubtful if the disapproved opirion is opposed
to a clear text. A decrce in favour of the plaintiff,
based on the testimony of one witness and the osth
of the plaintiff himsel, wonld be bad as being opposed
to a text of the Qur'dn which requires the fesiimony
of two witnesses to support a claim. A man is found
dead with marks of violence on his person and his
heirs charge a certain man with his murder. If fol-
lowing the opinion of ShafiYi, the ©4di orders the
accuscd to pay blood-money merely on the deceased’s
heirs taking the oath fifey times that the aceused had
killed the deceased, such a decree would be inopera-
tive as being contrary to the well-known tradition
in which the Prophet lays down that the burden of
proof is on the claimant, and that the person deny-
ing the claim should be given the oath,

Ignorance of law in a question which is not covered by
an express text or consensus of opinion will be excused ;
in other words, the Q4di is entitled to follow his own
opinion in sach matters, so that his decree will be
binding, even if opposcd to the current juristic
opinion. The reason as already indicated is that the
law on a point not expressly dealt with by & text or
concurrent decision of the learned is regarded as un-
certain, so that it cannot be said with respect to any
particular view of it that ii must be correct and that
any other view must be wrong. This is the case with
all taws based on analogy.

'The effect of uncertainty or doubt ag to the correct
law 1is also apparent in questions relating to the inflic-
tion of certain sentences. Yor instance, if one of the
two heirs of a murdered person pardons the offender
but the other does not and claims retaliation thinking,
as is the opinion of some jurists, that he is entitled to
it in spite of pardon by the other heir, the Court will
not order retaliation becavse difference of opinion among
jurists entails doubt as to the correct law on the
point, and in cases of doubt the sentence of retaliation
is not passed. Even when the law is not really open
to doubt Lut there are sullicient grounds in a particular
case for an individual to hold an crroneous view with
respect to it, such law Is not applicable to him, as i}
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will not be considered to he free from doubt, and he
will not, therefore, incur the full penalty for its viola-
tion. For instance, if an infidel belonging to a non-
Muslim State after embracing Isldm happens to come
to a Muslim country and there drinks intoxicating
liquor not knowing that it is forbidden by the religion
of his adoption, he will not incur the punishment as-
gigned to it. But, on the other hand, il such a person
committed whoredom under similar circumstances, he
will not be exempted from punishruent, for whore-
dom 1is prohibited by all religions, and hence it is
pot & matter in which any doubt can be reasonably
entertained.

Except as stated above ignorance of the law is not Ignorance
held to be an excuse, for it is the duty of every of facts
Muslim to make himself acqnainted with it. It isother-
wise in the case of ignorvance of facts. I'or instance, a
Muslim girl, who is given in marriage by her guardian
other than her father or grandfather, has a right on
attaining majority to repudiate such marriage. She has
also a similar option according to some jurists, if she has
been married by her father or grandfather to a person
not her equal or for grossly inadequate dower. If in
guch cascs the minor wife, not being aware of the
fact of her marriage, did not repudiate it on attaining
puberty, she may do so when she comes to know of it.
But if she knew of the fact of such marriage when she
reached majority but says that she was not aware of
her right under the law, the Court will not listen to
her plea. But if a slave wife, who on being manu-
mitted has the option to repudiate her marriage with
her slave husband, was not aware at the time of her
manumission that the law gave her such option her
case would be treated as an exception and a further
opportunity wounld be given to her when she becomes
aware of her rights, because her duty being fo serve
others ghe has not had the opportunity of making her-
Belf acquainted with the law. The following cases
afford further illustration of the rule that ignorance of
a fact is a good excuse in law. A pre-emptor’s right,
for instance, will not be lost, if he failed to make
'8 demand through ignorance of the fact that his
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co-owner or neighbour had sold the property subject
to pre-emption. Similarly if an agent’'s authority is
withdrawn, but the agent not being aware of the
fact continues to act on bebalf of his principal, the
latter will be bound by such acts.

As law 1s addressed to human intelligence the
absence of or the immature or defective condition of
the power of understanding in a person affects hig
general legal capacity. Human beings do not mature
their understanding until a certain point in their lives,
which varies In individnal cases. Even in the same
individual, the power of the mind varies under
different conditions. But as law requires something
certain and uniform fo proceed upon, it fixes upon
a particular period in human life as the dividing line
between immafurity and maturity of understanding.
A person until he has reached that age is said to be
a minor (saghir yA%o), and after he has attained it is
regarded as major. But a minor may yet, in fact, be
possessed of understanding and the Muhammadan law
does not altogether ignore that fact. An infant is
not only of immature understanding but also of imper-
fect physical development and of defective volition.
It also happens that a person thongh past the years
of discretion may yet be of markedly defective under-
standing. A person of this kind is called an idiot
(mitd 5331,0). A foolish and reckless person (safih
&raw) 15 also regarded as of defective legal capacity
thongh in & lessor degrce. Sometimes a grown-up
person may entirely lose his power of understanding
and volition by reason of disease; such a person
is called insane or a lunatic (majnin _,is-). A per-
son who is seized with death-illness 1s also regarded
as of defective legal capacity, because in the majority
of cases his mental and physical faculties are seri-
ously affscted. Decath causes a total extinction of a
man’s faculties.

A living child in the womb of its mother is a person
in the contemplation of Jaw and s, thercfore, pos-
sessed of inherent legal capacity, which, however, i8
regarded as defective inasmuch as an embryo’s life is
not independent of its mother’s. DBecause of such
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inherent capacity the law recognizes its lineage, and
it is held to be capable of acquiring rights, such as
to inheritance, a legacy and the like! A child in the
womb cannot, however, be fastened with liabilitics.?
For instance, if its guardian on its behalf buys some-
thing, it cannot be bheld liable for the price, that
is, it cannot be realized from the property belonging
{o the embryo.

On being born & child acquires capacity to discharge
obligations though of a defeclive character, the law
requiring him to discharge only such obligations as
are possible for him to discharge. And, generaily
gpeaking, only such acts and transactions of a minor
will be upheld as are of benefit to him and what-
ever is Injurious to his interests will be disallowed.
As regards his liability for his acts of conduct an
infant is subject to such liabilities for infringing private
rights as can be satisfied by substitution of property,
that is, by compensation. The reason is that an ob-
ligation of this kind may be discharged out of the
infant’s property by the guardiau acting as his agent.
He is, therefore, Lable to make good out of his pro-
perty whatever loss he causes to others by his tortious
acts, the principle of such liability being the loss to
the owner of the property and not the moral culpa-
bility of the person causing the loss. He is also
subject to such obligations of a benevolent nature
(sildt do) towards his kindred and wife as are imposed
by the law by way of tax or in exchange for benefits
received. For instance, an infant is liable for the
maintenance of his kindred within certain degrees of
relationship, such as his poor parents and of his wife.
An infant even if possessed of understanding is, how-
ever, under mo obligation with respect to what is
regarded -in law as a benevolent act having a sem-
blance of penalty, such as the payment of blood-money
(diyat), which is realizable from the members of the
tribe of the person who bhas killed a member of
another tribe. He is also not liable to penalties which

Y :Talwih’, p. 730,
2 ¢« Taudih ’, p. 421,
81
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are in the nature of private rights like retaliation, nor
can he be deprived of his right of inheritance from a
person whose death he has caused.

As régards the rights of God, be is not bound to
perform acts of worship, whether they be such as are
to be performed personally, for instance, the saying
of prayers, fasting and pilgrimage, or sach as can
be discharged by means of property, such as the
payment of poor-rates. He is exempted from devo-
tional acts of the former class, because of his
physical inabilily and from those of the latter cate-
gory, because being an act of worship the obligation
in respect of them is personal. An infant is also
exempted from all punishments which are public
rights such as hadd. As regards acts of worship
which have the scmblance of a tax, such as payment
of the appointed alms at the conclusion of Ramadén
there 1s a difference of opinion, Muhammad holds that
he is not liable while Abu Hanifa and Abft Yusuf
think otherwise. Such payments, however, which are
imposed purely as a tax, though incidentally they
may bear resemblance to an act of worship, or to
penalty such as tithe and land tax, are payable by an
infant,

The competence of an infant possessed of under-
standing to perform juristic acts and to enter into
legal transactions is defective because his under-
gtanding is immature. He is entitled to do any
acts which are entirely beneficial to him, such as
acceptance of a gift and the like, even though his
guardian does not accord permission. Similarly, if
his services are hired by another, he has a right to
recover his wages, though the cmployer will not be held
responsible, if in the course of such employment, he
meets with an accident. e may also appoint an
agent for his business without the permission of his
guardian but without binding himself. This iIs allowed
because it is necessary for him to acquire experience
in trade. But an infant with or without permission
of his gnardian cannot do any act which is absolutely
injurious to his intercsts, such as divorcing his wife,
or making a gift or waqf of his property, or lending
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his money.! Similarly a bequest of an infant is void,
because it is laid down that it is better for a man
that he should lcave his heirs rich rather than they
should beg of people.

As regards transactions which may be profitable or
may result in loss, such as sale, purchase and ihe
like, the law draws a distinction between an infant
possessed of discrimination and one that is not. If the
former he may enter into them with the consent of
his guardian and they will be valid, as if they were
acts of the guardian, done on his behalf.

Even if such a fransaction involves gross and
evident loss, it will be held valid in the opinion of
Abt Hanifa but not according to his disciples Abd
Yésuf and Muhammad. A sale by a minor possessed
of understanding to his own guardian, if it involves gross
or evident loss is void according to onc version and valid
according to anothcr version. The former seems to
be the more correct view.?

A disposition or a contract by an infant not possess-
ed of discrimination is altogether void. The test as to
whether an infant possesses discrimination is whether
he understands the mcaning of sale and purchasc and
of profit and lass.® A minor cannot marry without the
intervention of a guardian. But according to the
Shafils a minor thayyiba can marry without such in-
tervention.

The status of an infant so far as his religion is Statusof an
concerned follows that of his parents. He, thereiore, lgf?tfff}’llfgws
loges the protection of the Muslim State if his parents pa‘;e;ts
apostatize and leave its jurisdiction. If ome of the
parents be or remains & Muslim the infant will have
the status of & Muslim.

According to the accepted Hanafi view, however, Effect of
the Jaw recognizes the acts of an infant of discretion con\l']efgzgl;:f
relating to faith. Thus if a non-Mushim infant eme- .00 on his
braces- the Isldmic faith his marriage with the non- marriage
Muslim wife will be dissolved, and he also loses his

1 This is because the laking of intevest is prohibitcd by the Muham-
madun Tuw.

2¢Taudih’, p. 425.

3:A1-Majalléh ’, p. 152,
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right to inherit from his non-Muslim relatives. The
reason is that the good which the sacred laws have
in view with respect to an act of faith is spiritual
benefit, and the losses in question arc of a collateral
and indirect nature. Furthermore, they should not be
regarded as consequences of the man's faith, but of
the unbelief of his wife in one case, and of his

Apostacy of a relatives in the other. In the same way if a minor

Muslim minor gpostatizes the law will take cognizance of his
apostacy, which is an act ¢f choice indicating exercise
of judgement. Spiritual consequences of such an act
must necessarily follow, and in their wake its legal
results as well, e¢ven though they may be of the
nature of penaltics and disabilities. But an infant
apostate is not liable to the sentence of death, be-
cause such a sentence 1s inflicted not because of
moere apostacy, but becausc of the possibility of an
apostate waging war against the Mushm State as is
shown by the fact that a female apostate is not
sentenced to death. A Muslimm infant who has
apostatized will not be sentenced to death, cven if he
persists in his apostacy after attaining majority, because
there is a difference of opinion among the learned
on the question whether an infant’s faith in Isldm is
recognized by the Jaw, and whether he can at all be
guilty of apostacy, the rule being that whenever a
doubt intervenes capital punishment is not enforced.

If a non-Muslim infant's wife embraces Islam, the
Q44df, on his attasining majority, will offer him the
option of adopting the faith and if he refuses, his wife
will be separated from hiw, because it would be a hard-
ship to a muslim woman to live as the wife of an infidel.

The test of majority is the attainment of puberty,
the minimum age for which in a male is twelve years
and in a female nine years and the maximum in the
case of both is fifteen years.

Lunatics The legal capacity of an insane person except as
to acts done in lucid intervals is affected in the same
way as that of an infant without discrimination. But
in case a non-Muslim lunatic’s wife embraces Islam,

1 ¢ A1.Majalldh’, p. 157,
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his guardian or committee will be offered the option
of adopting that faith and if he does not, the lunatic's
wife will be scparated from him. This is according
to juvistic prefercnce, but according to analogy the
Q4df should wait until her hushand recovers and then
ask him to embrace Islam ; and then if bhe refuses a
decree will be passed dissolving the marviage. The
rule of analogy is rejected, because there is no knowing
when, if ever, the Innatic will recover, while in the
case of an infant, he is sure to attain majority and
his Muslim wife will not have to live with him in-
definitely. If a lunatic’s parents leave him within the
jurisdiction of a Muslim State, he will be treated as
% Muslim.

The legal capacity of an idiot slands on the sawme Idiots
basis as that of an infant possessed of discrimination.
An idiot is a person who is confused in his spcech and
speaks sometimes like a scnsible man and sometimes
like a lunatic. But if a non-Muslim idiot’s wife
embraces Islim her case will be treated on the same
principle as that of a lunatic and not of an infant.
A person though not an idiot may be so foolish by Persons of weak
reason of weakness of intellect that bis actions genex- ™ind
ally are not in accord with what reason or common
sense would dictate, so that he wastes his property
by extravagance, and from incapacity to take care of
it. But as understanding is not absent in his case,
a8 in the case of a lunatic, the law does not deny
him legal capacity, and he is subject to all the
injunctions of the law. The jurists are, howcever, all
agreed on the authority of a text of the Qur'an that,
if a person on reaching the age of majority is ,
found to be of weak intellect, his property should
not be made over to him until he has developed
Bufficient judgement and discretion and this will
be presumed at the age of twenty-five. l'urther a
Person of weak intellect even after that age is to be
Placed under inhibition by order of the Court, as far
a8 the making of contracts and dispositions is con-
cerned, in order as much to protect his own interests
@8 those of the public. Abi Hanifa, however, says
that such interdiction is lawful but not obligatory.
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According to the accepted opinion an order of the Qdadf
is necessary, restraining alienations and dispositions
by such a person, though Muhammad thinks otherwise
holding that his acts are inoperative by reason of the
mere fact that his intellect is weak.

If a person be insolvent (muflis u~1}w), that is, if
his debts be equal to hLis assets or more, or if he
attempts to place his property bevond the rcach of
his creditors by transactions apparently of the nature
of a sale or the like, but subject to some secret
arrangement for his own benefit, the Q4di will pass
an interdiction or prohibitory order restraining all
alienations by him, and dircet the sale of his pro-
perty for the benefit of his creditors. The order will
only be made at the request of a creditor.!

The law also recognizes inhibition of a limited cha-

professional racter by which unskilled persons may be prohibited

men

Slaves

from pursuing certain occupations because of the
danger to the public. Thus an unqualified doctor may
be prevented from practising medicine.?

Slavery is a defect in legal capacity created by the
law. In its inception it was a penslty for unbelief
or non-acknowledgement of the authority of the Law-
giver, and, therefore, the creation of the condifion of
slavery is said to be a public right. Further, when a
man denics the authority of the One perfect Creator
by refusing to take notice of the proofs that exist in
that connexion, he reduces himsclf to the level of a
lower animal, and the law therefore, ailows him to be
in g limited sense, the property of his fellow creaturcs
as a mark of degradation. 'That is the reason why
a Muslim free-man cannot be turned mto a slave
Though the creation of the status of slavery is a public
right, once it has been brought about, it becomes trans-
muted into a private right in the nature of property.
Hence though a Muslim cannot be made a slave, yeb
if an infidel slave becomes Muslim, he still rcmains
a slave, for otherwise the proprietary rights of the
master would be affected.

1+ Paudih ’, pp. 457-8; ¢ Al-Majalldh’, pp. 158-9,
% ¢ Al-Majalldh ', p, 154,
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Slavery being in the nature of punishment, it cannot
be partial, that is to say, a person cannot be partly
a slave and partly freeman. Hence if & person whose
parentage is unknown makes an admission that, one-
half of him is the property of another person, he will
be regarded us a slave in all matters of law, such as
competency to be a witness. Similacly if a man
emancipates a slave in part, the latter will become
absolutely frec. This is according to the opinion of
Aba Yisuf and Muhammad while Abt Hanifa holds
that a slave may be emancipated only in part.

But, according to all, & slave can be the property of
more than one man. _

Though the creation of the status of slavery is a Manumission
public right, yet a slave being substantially in the
nature of property, the master is allowed to abandon
his right by manumitting him, though the right of
.the community is thereby indivectly affected. This is in
accordance with a well-establishcd principle that the
law allows many things incidentally which it would
pnot sanction directly. The law always encourages
emancipation as thereby a man is restored to his
original condition.

- As slavery connotes disability and degradation mak- A slave cannot
ing a slave the property of his master the former is own property
not competent to own property. Ilence a Muslim

slave is not bound to perform pilgritnage, because it

is obligatory only on those who own property of a

certain value. But a slave is competent to acquire

property, if he has his master’s permission to carry

on trade or other business, but any property so ac-

quired will belong to the master.

Slavery, however, does not negative capacity for any He may marry
other primary rights except right to property and and divorce
therefore a slave has a right to marry and to divorce,

If, however, a slave marries without the consent of
his master, the wife will not be entitled to recover
her dues from him by enforcing his sale, as it would
Prejudice the master’s rights. But it would be other-
wise if the master consented to the marriage. A slave’s
right in matters of marriage and divorce is one-half
of that of a free man. What is meant i that a male
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slave 18 restricted to two wives instead of four, and n
slave wife will be irrevocably divorced on pronounce-
ment of two talaks instead of three, one and a half
being increased to two in order to avoid a fraction,
On the same ground a slave wife’s period of probation
or ‘iddat consists of two courses. A female slave’s
capacity for marriage is also restricted, that is to say,
she cannot marry a man who bas already a free wife,
though a free man to whom & female slave is mar-
ried can afterwards be married to a free womsn.

A slave according to the Hanafis has a full right
to the protection ot his person and lile, just like a
free man, because such a right is hased either on the
faith of Isldim, or on the fact of a person whether
a2 Muslim or non-Muslim residing within a Muslim
State. Thercfore a person who kills or causes hurt to
a slave makes himself liable to retaliation. Similarly
a slave who admits having committed an offence of
murder, or hurt, or theft incurs the punishment of
retaliation or hadd, because the right to the protection .
of his hfe and limb being his own, he is competent
to abandon it. DBut as a slave has 3 lower status
than a free man the gravity of an offence committed
by him is also regarded as less than that of a similar
offence committed by the Jatter. Hence in cases
where the punishment is capable of division, zuch as
the number of stripes for the offences of whoredom,
and the lke, a slave's sentence is half of that of a
free man. '

For the same reason, that is a slave not being pos- .
sessed of the full dignity of a man, he is not competent
to hold offices involving power or privilege such as that
of a guardian, Mutwalli or Qidf. Nor ig he cligible -
as a witness, for the right to give evidence mecans &
faculty for fixing others with Nability which cannot
be associated with the degraded status of slavery.

Since the application of law in the Muhammadan
system is based on Isldm a non-Muslim’s legal capacity
is regarded as defective, or in the langnage of jurists
the application of law in his case is affected by
ignorance. What then is the Isldmic faith within the
meaning of law? In Arabic it is technically expressed
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in one word Imdn which consists, as I have already
gaid, in acknowledging the authority of One God the
Lawgiver, and the truth of Mubammad’s mission as
His Prophet. A person whose faith is defective in
either respect is not a Muslim.

Non-Muslims are grouped into four classes: (1)
Atheists (dahriatun &), that is those who deny the
existence of a Creator. (2) Thanawiyatun (&,i) or
Magians ( swyxe<), those who deny the Unity of
the Godhead and believe in two gods. (8) Philoso-
phers (faldsifata &iwldé), namely, those who believe in
one (od, the Creator, but do not believe in the
truth of the Prophet’s mission. (4) Idol worship-
pers (wathnlyatun &ai,) meaning those who deny
.the existence of a Creator, as well as the truth of the
Prophet’s mission. According to some jurists, however,
idol worshippers cannot be said to deny the existence
of God; they are in fact men who believe In more
than one God, and should be placed in the same
category as Magians. (5) Those who believe in the
existence of one God, the Creator of the Universe, and
in the truth of Muhammad's mission but do not
-believe that the religion he preached was binding on
all, such are some of the followers of Christ (I‘sawiatun
Loguge).

. The Muslims themselves are divided into numerous Muslims
sects. Though all of them believe in the Unity of divided into
the Godhead and in the Prophet’s mission, they differ sects
from each other on certain doctrinal points. Taking

the Sunnis, with whose jorisprudence we are concerned,

as the orthodox sect, the rest are morve or less heretics

from their point of view. It isnot necessary to discuss

in detail the quostion, in what does heresy consist.
Generally speaking heresy lends itself to a broad

division into what may be called speculative heresy

and political heresy. To the former class belongs

the heresy of the followers of Mu‘tazilite theology Mu'tazilis
and divinity, and in the early days of Islim the Khdrijis Kharijis
were the most important sect of political heretics

¥ ¢ Durra’)-Mukhtdr f, vol. iii, p. 312.
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The defection of the Shi‘ahs was also political in its
origin.

The Sunnis classify heresies into different grades,
according as they recede further and further from
their own doctrines. Sowe, they say, approach or
almost amount to unbelief, such as the doctrines of
the Mu‘tazilis regarding the divine attributes and on
the question of frec-will and predestination which
differ essentially from their own doctrines. Some writers
on Muhammadan theology have shown themselves prone
to charge other Muslims with unbelief on grounds which,
according to the highest authoritics, do not involve
any vital principle. The author of ‘ Raddu'l-Muhtan’
quotes a passage from An-Nahar where 1t 15 stated
that some jurists do not impute unbelief to any heretics
whatever, and there are some people who charge each
other with unbelicf, but the correct law is that when
heretical doctrines ave opposcd to clear and indisput-
able texts they would amount to wunbelief but not
otherwise. Ibn ¢‘Abidin them observes that many
writers on religious matters, who do not possess the
rank of mujtahids have been profuse with charges of
unbelief, but not so the mujtahids. He next quotes
a dictum of Ibn Milik, the commentator of ¢ Al-majma’
to the effect that the testimony of heretics, such as
the Rafidis (an cxtreme scct of Shi‘ahs who repudiate
the Caliphate of Abd Bakr, ‘Umar and ‘Uthmén), or
the Khdrijis would be accepted which would not have
been the case if they were treated as wunbelievers.
It is also pointed out that in the writings of rmujtahids
the testimony of heretics generally is admissible except
that of Kitdbis. The same writer then expresses his
surprise that the aunthor of * Bahru'r-R4’iq > should have
made it so easy for charges of unbelief to be preferred.
against a Muslim, as would appear {rom the long list
which he has drawn up of matters by reason of which
& Muhammadan would become guilly of unbelief. The
author of ‘ Bahru'r-Rd’iq’, however, states that he him-
self would not charge a Muhammadan with unbelief
for using words of the nature mentioned in the books
of fatdwsd.?

t ¢ RadduwMuhtér’, vol, iii, pp. 319-20,
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At the present day the Muhammadan world is
divided into Sunnis and Shi‘ahs. The latter’s sepa-
ration from the main body is chiefly founded on the
question whether Abt Bakr's election as the first
Caliph, or religions head of the Muslim community,
was lawful or not, and whether the Caliphate should
not have been confined to the descendants of the
Prophet. 'This question, which for many centuries
past could have had only a theoretical importance
led the Shi‘ahs to developc a separate science of law
of their own, so that the opinion of Sunni jurists on
any legal question has no authority among them
and vice versa. In juvisprudence the two schools
differ mainly on the doctrine of Ijma‘, or conscnsus of
opinion, as a source of laws, for it is on this principle
that the Sunnis base the justification of Abd Bakr's
election to the Caliphate. Some Shi‘ah jurists, how-
ever, recognize Ijmd‘ but would confire it fto the
descendants of the Prophet. The Sunnis themselves are
divided into four Schools—Hanafi, Shafi‘i, Maliki and
Hanbali, but the differences among them are treated
as mere matters of opinion especially so far as the
administration of law is concerned.

The application of Mubammadan law to non-Muslims what laws and
is entively territorial, that is to say, it applics only to customs of
such of them as live within the jurisdiction of g RoR-Muslims
Muslim State. Let us see what are the principles will be upheld
determining the extent of such application which, as
I have already stated, is affected by their ignorance.

Ignorance of a dhimmi or & non-Muslim subject of a
Musiim State in matters which do not admit of differ-
ence of opinion, such as the Unity of the Godhead and
truth of the mission of the Prophet will not be excused,
that is to say, the law will not lend its active support
to the doctrines of unbelief touching the essentials
of faith. But as to such doctrines of his in which
difference of opinion is admissible, the law . according
0 Bh4fif will recognize their validity so far that it will
not offer any active objection to them. This prin-
ciple of toleration is hascd upon a precept of the
Prophet in which he says ‘leave alone the non-Mus-
lims and whatcver they believe in’! Abd Hanifs holds
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that, so far as the legal effect of such doctrines is con-
cerned, it will not be affected by the rales of Muham-
madan Jaw. For instance, the drinking of intoxicating
liquor is a matter in which dilference of opinion is
possible in different religions, and aceording to Shafii the
Muhammsadan law will merely abstain from interfer-
ing with a non-Muslim drinking alcohol, so far that it
will not enforce against him the sentence of hadd.
In Abd Hanifa's opinion, however, the law will also
uphold the sale of wine by & non-Muslim, and will hold
a person who destroys it liable in damages. Similarly,
according to him the law will not interfere with a
Magian subject of a Muslim State marrying a person
within the prohibited degrees of relalionship as rec-
koned in Islam, and the Court will, if asked by the
wife, pass a decree against him for her maintenance.
So also, should the Magian who contracted such a
marriage afterwards embrace Islém his previous con-
duct would not be considered a justification for any
one to impute unchastity to him, provided he bas since
separated from his wife. Abd Yisuf and Muhammad
agree generally with Abt Hanifa as to the principle
applicable to these questions, but they do not think that
the law should order maintenance for a Magian's wife
within the prohibited degrees of relationship, because
that would amount to lending active support to a
practice which has never bcen lawful except in the
days of Adam when it was recognized because.of abso-
lute necessity. Abt Hanifa’s position is justified on
the ground that, if the law failcd to order maintenance
in such a case, the result might be loss of life.

So far as the Jaws or usages of mon-Muslims agree
with the Muhammadan law there 1s, of course, no
difficuity in enforcing them. It is also to be noted
that the Mubammadan State Will only take note
of such laws and customs of its non-Muslim sub-
jects as have found general acceptance among them
and not the opinions of & few isolated individuals.
For instance, if some infidels hold that theft or
murder is lawful, the Isidmic law will not uphold such
doctrines. Apparently the writers on Isldmic juris-
prudence did not consider the possibility of any com-
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munity sanctioning such offences against society; or
if they did they would perhaps hold that such criwes,
though prevalent and even sanctioned by a community
of men, could not really have the approval of their
religion.  Lixcept, therefore, when there is a real
conflict of laws in the sense above indicated, the
Muhammadan law relating to punishments and to
transactions betwcen men and men applies to the
non-Mushm subjects of & Muslim State. As to those
injunctions of the Muhammadan code which impose
an obligation to believe in the truth of Isldm, they
arc addressed to the non-Muslims in the sense that,
if they do not accept the faith, they will be punished
in the next world.

Apostacy or change of faith from Islam to infidelity Apostates
places the apostate outside the protection of law.
The law, however, by way of indulgence gives the
apostate a certain locus poewitentice. For instance, he
" will be first asked to conform to the Faith and, if he
entertains any doubt, efforts must be made to remove
it by argument. He will be given an option of three
days to re-embrace the Faith, before the sentence is
passed on him. DBut since by the very act of apostacy
a man loses the protection of law, if even before the
chance of re-embracing the Faith has been given to
him, & Muslim kills an apostate, it will be considered
as an improper act, but he would incur no penalty of
the law. 8o long as the sentence has not been passed
on an apostate, he will be allowed, according to the
two disciples, to retain possession of his property but
according to Abu Hanifa, it passes to his heirs at the
lnstant of apostacy.

Since heretics believe in the unity of the Godhead Heretics
and the mission of the Prophet, the Muhammadan
law applies to them, or in other words, their legal
capacity is in no way affected. But the enforcement
of laws against them necessarily depends upon the
power of the Imdm to enforce them, that is to say,
it is.determined by his tferritorial jurisdiction. Yor
instance, if a sect of Muhammadans like the Kharijis
of the olden days refuse to recognize the authority
of the Imdm and set up a government of their own
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protected by forts and troops, the orthodox laws cannot
be enforced against thew, though the lmam may law-
fully wage war against them in order to reduce them
to submission, if they begin hostilities as held by
some, and even 1f they do not as held by the others.
If, therefore, a herctic lives within the jurisdiction of
the Imém all the orthodox laws will apply to him,
although he may held a different view. Law does
not excuse heresy that is to say, will not recognize
heretical doctrines, though the ignorance of a heretic
18 not so gross as that of a non-Muslim.

Sickness does not destroy legal capacity but only
brings about mental as well as physical weakness.
Hence a sick person is bound lo perform acts of
worship to the extent that is possible. If illness be such
as to become afterwards the cause of death, it is regarded
as the preparatory cause of the origination of the rights
of the hewrs and creditors in the property of the de-
ceased from the inception of such illness, death itsclf
being the cffective cause of succession (khildfat) and
inheritance. )

Therc has been much discussion in our Courts as to
what constitutes death-illness. The Muhatnmadan law,
however. does not seem to present any difficulty as to
the principle upon which it is to be ascertained, nor is
there any substantial difference of opinion among the
jurists on this question. Death-illness is defined as ill-
ness from which death 1 ordinarily apprehended in
most cases, provided in the particular case in question,
it has actually ended in death. DBut if the disease be
of long standing and does not so increase from day
to day that death may be apprehended {rom it or |
does not ultimately end in dcath, it will not be
regarded as death-illness. It will, howcwer, be reckoned:
as death-illness from the dalev when the patient
became bed-ridden thereby, provided he dies within
a year of it! The compilers of Al-Majallah lay it
down that death-illness is that from which death 15
to be apprchended in most cases, and which disables

1 ¢Heddya ", vol. ix, p. 8989; ¢ Kifdya’, vol, ix, p. 889 ; 'Inays’,
vol. ix, p. 889.
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the patient' from looking after his affairs outside
his house if he be a male and if a female the
affairs within her house, provided the patient dies in
that condition before a year has expired, whether he
has bcen bed-ridden or mot. If the illness protracts
itself into a chronic condition and lasts like that for a
year, the patient will be regarded as if he was in health,
and his dispositions will be trealed like those of a
healthy person, so long as his illness does not increase
and his condition does not change. DBut il such chro-
pic illness increases and his condition changes so that
he dies of it, then such illness from the date of the
change in his condition if the change be of the nature
sbove described will be regarded as death-illness.!

The definitions as given by the Shifii and Hanbali
'jurists are also to the same effect, namely, that death-
illness is illness dangerous to life, that is, which
mostly ends in death provided the patient actually dies
of it. Imstances are mentioned in the books as to what
-illnesses are regarded as dangerous, but it is laid down
that it is to be left to the judgement of competent
doctors to say what diseases would come within the
_category.?

It i3 stated in Fatimae Bibi v. dhmad Baksh,® that
no particular incapacities of a sick person can be said
fo be infallible signs of death-illness. This may per-
haps be granted. The real question, however, in all the
‘cases is whether the illness was of such a character
that death would be apprehended from iv in a wajority
of cases, and as laid down by jurists of the Shdfi‘i and
Hanbali Schools of law, this question is one to be
ordinarily determined by medical expcrts, or by the fact
that the patient is incapacitated by the iliness from
attending to his usual avocations. But as sug-
gested in Kulsum Bibi v. Golam Hossain Cassim Ariff*
the test laid down in the case of Fatima Dibi,
bamely, a subjective apprehension on the part of the

14 Al-Majallsk *, pp. 364-5.

%< ALWajfz', p. 272; *Tubfatul Minhdj®, vol, iii, p. 36, et seq.;
Nailwl-Ma’4rib*, vol. ii, p. 11-12.

381 Cal,, 319, p. 327.

19 C.W.N,, 449, p. 478,
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patient himself cannot, it is submitted, be decisive of
the ipquiry and is hardly of much importance. It is
a cardinal principle of Muhamwadan jurisprudence that
the law takes note only of preceptible facts, The
original authorities do mot lay down that the fears
entertained by the sick man himself form any
criterion of death-illness. In fact, it is an event of
nature, the character of which cannot depend upon
what the patient might think of it. The law in
placing an embargo on a sick person’s juristic acts
puts it on the ground of illness, and not on the
apprehension of death by the sick man. The reason
or motive underlying the law is that illness weakens
& man’s physical and mental powers, and he is likely,
therefore, as experience shows, to act under such
circumstances to the detriment of his spiritual inter-
ests by disappointing his heirs in their just expecta-
tions. But this is a general presumption on which
the law on the point is founded and according to
the principles of Muhammadan jurisprudence, it is not

to be proved as a fact in each particular case. The

proposition enunciated in 31 Cal.,, 819, p. 327 has,
however, heen confirmed by the Judicial Committee
of the Privy Council when the case went up to them
in appeal}

The rights of the heirs and the ecreditors attach
to the property of a person in death-illness, but in
order to give him an opportunity to remedy the short-
comings of life, he is allowed to retain the power of
disposition over one-third of his property. The heirs
of a person have an absolute right, therefore, to the
two-thirds of his estate in the event of his dcath sub-
ject to the payment of debts. Hence when a man is
seized with illness which subsequently terminates in
death he at the moment of such weizure comes under
the interdiction of law with respect to making volun-
tary dispositions of so much of his property as would
be covered by his debts existing at the time and of two-
thirds of the remainder. A person is allowed to

Bee 35 Cal., 271, also vrahim Qulam Arif v. Saiboo 35 Cal,, 1.

~
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merry in such illness if he choses, for he may be in
peed of it for the perpetuation of his lineage. He
cannot, however, fix more than the proper dower because
that is not necessary and the general principle is
that what is conceded as a necessity must not exceed
its limits.

Any disposition which is capable of being revoked
if made by & sick man will be operative but is liable
to be revoked if necd be, such as a bequest. Bub dis-
positions that cannot be revoked, such as manumission
of a slave when made in death-iliness will have effect
in the same way as if made in health though only to the
extent of one third of the estate of the deceased. In
case he was in embarrassed civcumstances at the time
he was seized with such illness his creditors would be
entitled to impeach the transaction to the extent
of their rights but a slave whose manumission is thus
impeached would become a mukdtab. If a sick person
pays some of his creditors the other creditors would be
.entitled to a share in the amount paid. He cannot sell
any portion of his property to one of his creditors or
heirs though for a proper price but a sale by him to &
stranger for proper consideration is valid. Any disposi-
tion of his in favour of an heir is altogether void
because even the appearance of preference of one heir
over the others is prohibited, although there may nob
be any preference in fact.

The effect of death on the rights and obligations of Deceased
the deceased is conmsidered with reference to twoPersons
aspects, namely, so far as they relate to this world and
80 far ds they relate to the next world. As regards
those of the latter class, a man after death is entitled
to spiritual reward for his good acts and is subject to
spiritual punishment for his transgressions.

" As regards rights and obligations relating to this
world a persom on his death is necessarily released
from all obligations which are to be discharged per-
sonally. But his liability with respect to any property
recoverable from him in specie remains unaffected, for
example, anything which he was holding im trust
&b the time of death will be restored to the owner or
the succeeding trustee. Similarly any property of
33
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which he was in wrongful possession may be recovered
by the rightful owner. When a deceasad person’s obli-
gation does not assume the form of liabhility to restore
a thing 1n specie but is in the nature of a debt, the
creditor can have recourse to his estate. Any obli-
gation of the nature of a benevolent act (sila Xlo)
ceases on & man’s death, such as the maintenance of
relatives. If during life-time a person committed s
wrongful act which resulted after his death in loss to
another, his estate will be liable to make it good. For
instance, if he had dug a pit in the land of another
person without his consent and cattle belonging to the
latter tumbled into it after the former’s death, the
deceased’s cstate will have to make good the loss,
because the cause giving rise to the loss had occurred
in his lifetime.

As regards his rights they continue to inhere in him
in so far as may be necessary for his last requirements,
such as payment of the expenses of his coffin and burial,
and his debts and legacies, the legacies to be paid {rom
one-third of the residue which may be left after making
the other payments. The expenses of the burial of the
deceased take precedence over his unsecured debts but
sccured debts must be paid off before the property
mortgaged or charged, such as with a lien for unpaid
purchase-money, can be available even for the payment
of his funeral expenses! If the deceased entered into
a contract with his slave stipulating that the latter
would be emancipated on payment of a fixed sum, it
will subsist after his death because if it be satisfled re-
sulting in the slave’s emancipation the deceased will
be entitled to spiritual reward. Further the benefit of
such & contract is mutual so that if the muksdtab, that
is, the slave with whom the agreement was made
dies, his heirs will be entitled to discharge. the con-
tractual debt in order that the-taint which origi-
nated in infidelity might be wiped off and his children
might be free,

Sioce the deceased starnds in need of representation
so that his last needs, such as burial, payment of his

1 «Talwik,’ p. 757,
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debts and the like might be satisfied, the law has
ordained succession.

As to matters with vrespect to which no need can

be predicated of the deceased, the right, in connexion
therewith beclongs from its inception to his heirs,
For inmstance, retaliation being permitted as an act of
revenge for causing the death of a person, necessarily
it is the right of the heirs of such person. Hence
if a person is fatally assaulted his heirs before his
death are entitled to pardon the offender, and as
the cause which gavc rise to the right of the heirs,
namely, the injury was an infraction of the right of
the injured to the protection of his person, the latter
before his death is also entitled to condone the offence.
Abi Hanifs held that the right of retaliation does
not descend to the heirs.

The place of contract, that is, whether 1t was entered Application of
fnto in the counmtry of Muslims or non-Muslims also l&W sometimes
in cerain cases atfects the application of the Mu- gff:::z%by the
bammadan law. For instance, a contract which would contract
prdinarily be fadid or vitiated in law would be haldl,
that is, unobjectionable from a spiritual standpoint if
pntered into between a Muslim and an infidel in
?)é.ru’l-Ha,rb, go that the former would be entitled fo
the benefit which he would not be in Dirwl-Isldm,

Thus a transaction in the nature of an aleatory con-
fmct; between a Muslim and a non-Muslim living
inder & non-Muslim government is unobjectionable
though it would be vitiated in law if entered into
Wwithin the jurisdiction of a Muslim government, where
bhe laws of the Shari‘at are prevalent. The reason is
bhat the taking of the property of a non-Muslim in
Dérw’l-Harb is forbidden to s Muslim who lives under
the protection of a non-Muslim State, if he takes it

¥ practising deception, but there is no objection in
!WV to the acquisition of a non-Muslim’s property if
It be by his consent.

_ For instance, if a contract of insurance is catered Insurance
Into between a non-Maslin partner in trade of a
Muslim resident in a Muhammadan country on the
One hand and an insurance Company carrying on
business in a non-Muslim country, then if any money
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which is realized on the policy is sent on to the Mus.-
lim pariner, it will be haldl or proper for him to take it.
Here the contract having heen entered into in & non-
Muslim country and the person paying the amount of
the policy having paid it willingly and without decep-
tion, there would be no objection to its passing to the
Muslim. The contrary would be the case, if the con-
tract were entered into in a Muslim country even if
the amount was paid in Dirw’l-Harb.!

1 ¢ Raddu'l-Muhtsr *, vol. iii, p, 271,



CHAPTER VI
OWNERSHIP

1 BAVE now exhausted the topics of Ustl as discussed Preliminary
by the Mubammadan jurisis of the thirteenth and observation
fourteenth centuries, but as the subject under con-
sideration is the jurisprudence of the Muhammadans
and not merely the science of Usil, I proceed to deal
with such other matters as are ordinarily regarded as
falling appropriately within the scope of jurisprudence.
The science of Ugul, as I had occasion to menéion,
concerns itself mainly with the sources of law, its
chief object being to ascertain the right methods and
processes by which law is deduced and applied; it
deals but incidentally with the general ideas and con-
cepts underlying the various departments of the system.
It is, however, necessary fto make a more systematic
and detailed study of such legal ideas by trying to
analyse them and to understand their relations infer
s¢ in order that we may realize their true juristic
significance. The method of study which I mecan to
adopt in this connexion is that which is indicated by
the division of laws into their several departments as
made by the Muhammadan jurists themselves, namely,
laws telating to mu‘dmaldt or dealings among men;
munakahdt or matters relating to marriage, that 1s,
family laws; ‘Uqubdt, that is, remedies and punish-
ments ; Adibw’l-Q4di, that is, rules for the guidance of
the magistrate or procedure ; and As-Siyar which deals
with the administrative laws and the law governing
the refations of Muslims to non-Muslims.! I do not
here propose to deal with questions appertaining to
‘Ibddat, or acts of devotion, as they do not come
within the purview of jurisprudence, and I have already

1 8ee anie Chapter I1.
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dealt with them in so far as they are a subject of Usdl,
The arrangement which I have proposed has the merit
at least of simplicity and is one with which the stu-
dents of Muhammadan law are familiar.

Some of the most important objects to which g
man’s worldly desires relate and with reference to
which men deal with one another are regarded in law

- a8 the subject of milk (&le) which is usually trans.

Different kindg
of ownership

lated as ownership. The proper subject-matter of
milk is physical objects, but the word as used by the
jurists covers a wider range of ideas than those
included in mere proprietary rights. So long as this
is borne in mind there is no harm in adopting the
word ‘ownership’ as the nearest English equivalent
of milk.

Milk is defined by Sadru’sh-Shari‘at in ¢ Sharhi
Vigdydh'' as the expression of the connexion existing

between a man and a thing (Shayun 2s4) which is under

his absolute power and confrol to the exclusion of
control and disposition by others and by Taftdzdni as
the power of exclusive control and disposition? The
person who has such exclusive power and control is
called the mdlik (&¥le}) or owner. But the word
milk is often used for the thing itsclf over which the
power of the mdlik or owner extends.

The thing over which the juristic conception of
milk extends may be mdl (J\..), that is, a physical -
object, or what is connected therewith, namely, usufruct
(Manfa‘at &=aio) either in the shape of produce
of a physical object or of labour and services of mam,
or muta't (&«ic) that is, right to conjugal socieby.
The last forms the subject of munakihdt or rmatters
relating to marriage and will be dealt with as @
subject of family laws.

When milk refers to méil or physical objects, it is
divisible into milku’r-ragba (‘x,u)l} &) which may be

1 See vol. 1i, p. 178.
# ¢ Talwib’, p. 825.
3 + Al-Majalldh ', p. 20.
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described as proprietary rights, milkwi-yad (oall cils),
that is, rights of possession, and milka’t-tasarraf (il
«$,aill), that 1s, right of disposition. The first expresses
the fact of the owner being specially identified with the
thing owned, and it leads to rights of the last two
categories and right of disposition has been legalized
for the acquisition of right of control and possession.!

M4! is defined as that which can be hoarded or Conception ot
gecured for use and enjoyment at a time of need,? Property
or that to which a man’s desires incline and
which men are in the habit of giving away to others
and of excluding others therefrom. This removes
from the category of mal usufruct and right to con-
jugal society. According to Al-Hawi mdl is the
name for things other than human beings which
have been created for the benefit of men, and which
‘a man can hoard and dispose of at his option, hence
@& slave which has some of the atiributes of pro-
perty is not property, as it is not lawful to kill him,
The author of ° Raddw’l-Muhtdr’ observes in con-
nexion with the last definition that the attribute of
mél consists in its being fit for the use and advan-
tage of men and not in the power of the owner to
destroy it. He further urges that animals are ad-
miftedly property though their owner is probibited
from killing them except for proper reasons.?

The term msl is gencrally translated as property,
but it has a much narrower significance thanthe Tinglish
word which is often used in a very wide sense. The
word ,is properly applicable only to objects which
bave a perceptible existence in the outside world, that
18 to say, to things corporeal and tangible. Future
produce or munfa‘at, for instance, may be the subject
of ownership, but is not called mdl.

Nothing can be property unless it be such that
en can derive advantage frora it, that is, it must

L «Taugik’, pp. 432-3; ¢ Talwih’, p. 761; <Bahru'l<Ulin’' com-
munity on ‘Musullumu'th-Thabit’ also Mull4h Nizdmuddin's notes
{Delbi edition), p. 74.

$ + Talwih ’, p. 326,

3 SBee ‘ Raddu’l-Mubtar,’ vol. iv, p. 3.
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be of some use to them. Sometimes the law prohibits
the use of a certain thing in any way whatever by g
particular class of men; in that case, it fails to possess
any use or advantage for them. But such things would
still possess the guality of property if they are of use
to persons to whom the prohibition does not extend.
For instance, the use of wines and pigs which are
declared unclean (Najisun bi a‘inihi Lusy \_jus) 15 for-
bidden to a Muhsmmadan but as their use is lawful to
non-Muslims, they are regarded as property, though to
Muhammadans they have no value. On the other
hand, things which are of no use to any one, such as
dead bodies! or human blood ar¢ not property.?

Again the value of a thing may be so inconsiderable
that the law would not rccognize it at all, The Arsb
jurists put down one fals {a small copper coin) as
the minimum. Hence, a handful of earth picked up
from another person’s ground cannot be the subject of
a charge of theft nor would broken crumbs of bread
be the subject of a contract of sale.®

Things which There are certain things and advantages which the

cannotbe oy does not permit $o be exclusively appropriated by

tarned into .

property any one, leaving them to a greater or less extent for the
commmon use of all (al-ashyd’'n’l-mubdhata’l'umdmiah
&l gl Galacd) s14531) a8 indispensible to individual and
social life. These are air, light, fire, grass, water of
the sea, rivers, streams, etc., public roads and com-
mons. The only condition relating to the extent
and mode of user of such things 1z that it should
not cause injury to the community.

Light end air No one can exclude another from the enjoyment of
light and air, though their unrestricted access to a
human dwelling is allowed to be curtailed to some
extent by the nccessities of social life.

Fire ‘What is meant by fire heing common to all men
is that its light and warmth cannot be exclusively

1 Tt might bo an interesting inquiry what the ancient Muhsm-
madan jurists would have said, if they kaew of the enormous prices
sometimes given for mummies by modern millicnaries and seientists.

2 ' Hedéya’ and ¢ Fathw'l-Gadir', vol, vi, p. 44,

3 + Raddu’l-Mubtér °, vol. iv, p. 6,
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appropriated. For instance, if a man lights a fire
in a desert he cannot prevent other people from uti-
lizing its warmth and heat, thongh they cannot carry
away the cinders.

Similarly if there is grass growing wild on a man's Grass
Jand and the public are not kept off by a boundary
wall or a fence or otherwise, no action will lie against
a person for cutting it. DBuat if grass kas been culti-
vated or cut it becomes property.

Water is common to all men, so long as it is not water
separated or cut off from its source of supply, such
as by collection in a jar. If the collection be such
that the water still remains connected with its source
ag in & well or a tank it is common property, though
to a very limited extent.

The right to the use of water is of two kinds, shurb

(1)) or the use of water for the purposes of irri-
gating the fields, driving a mill, and the like, and shufat
(&%) or right to the use of water for the purposes of

drink and the watering of cattle. The more extensive
right would, of course, include the less extensive right.

Any member of the public has & right to use the
water of the sea, of a large river, or of a small stream
provided it 18 not private property for the purposes of
navigation, cultivation or manufacture such as driving
a mill. For this purpose he is entifled to draw the
water through a sluice or a canal. A nccessary limita-
tion to the exercise of such a right arises from the fact
that other members of the public have also a similar
right. Hence no one can so drain off & public river
or stream as to exhaust its water, or so to diminish
it as to injure navigation or not to leave a sufficient
supply for others.

A stream would be called private if it has iis
source in the land of certain persons and does not
flow beyond but is exhausted there. Otherwise it is
public. The right to the nnrestricted use of a private
strearmn or a well or a tank belongs to its owner or
owners, who may water their fields or mills with it,
or use it in any other way they like. As among the
owners, themselves, they must enjoy it like any other

34



Common
pasturage and
forest

Public roads

Ingtitutions
dedicated to
the public

266 MUHAMMADAN JURISPRUDENCE

joint property, so that one co-owner cannot exclude the
others. A member of the public, however, has a right
to the use of such water for drinking purposes and for
watering his cattle. Ie may, for this purpose, enter
upon the land and bring water from the siream in
buckets, But the public have no right at all to water
which is not supplicd by an uninterrupted curreat,
such as a spring or underground current.

As regards water collected in a well or a tank sup-
plied by a spring the members of the public have a
right to take such water for drinking purposes at
times of scarcity of water, but such right is to be so
exercised as to cause the least inconvenicnce to the
owner of the land.

The land contiguons to habitations, provided it
is not already the property of any one, is left as pas-
turage or forest for the common use of the resi-
dents of the locality. This land corresponding to the
common of the English law cxtends as far as the
voice of a man shouting at the top of his voice {from
the nearest habitation can reach. Buf land on each side
of a large river to the extent of half its width is public
property and cannot be turned into private property.

A public street is for tralic and generally speaking
any other use of it amounts to a trespass, unless 1t
be such as may be necessary and be not obstructive of
traffic. For instance, a man is not allowed to expose
goods on the voad for sale but a map who has his
housc on the side of the road and wishes to repair
the housc may place building materials on one side
of the road provided it be necessary and does not
obstruct traffic. A public road is the common prop-
erty of the people together with the space above if,
so that no individual is permitted to obstruct it to |
the detriment of others.

Again there may he property which has been dedicated
to the public by private individuals by way of wiaqf,
such as mosques, schools, inns, hospitals and similar
institutions. Their use is generally regulated by the
terms of the grant and the character of the institutions.

It will be observed that in some of the things men-
}1oned above such as water collected in a well, the
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right of the public is very limited while in others,
the rights of all the members of the community
stand on an equal footing.

Subject to the above.mentioned limitations, most
objects of nature may become property, but until they
arc turned Into properiy they are open to the use
of all, for cxample, waste land (Mawat wolye), Sayd
(3re) OF game, that is, animals in a state of nature,
fish in the sea or a »river or a deep tank, and
trees of forests and so on. These are called Mubghat
(._-.;l:..L'u) or res nullivs. We shall presently counsider
how these things are made property.

There arve two principal classes of property, Moveable and
moveable {manqil J,ik<) and immoveable (ghairu immov:&ble
manquil Jdyfde ju2): By immoveable property is pri- property
marily meant Jand, and along with it all permanent
fixturcs, such as buildings. Land and buildings are
also called (aqdr ,lsly or landed property. The charac-
teristic of moveable property is that it may be removed
from one place to another, and may be destroyed which
can rarcly happen to immoveable property. It is be-
canse of this hability of moveable property to destruction
that & buyer of such property beforc he has received
possession of it cannot scll it, because in case it happens
to be accidentally destroyed in the mesantime, he
would not be able to give possession. But this does
not hold good in case of immoveable property.! Again
& moveable property gencrally speaking perishes in
the very act of user, that is, it canunot be used for
an indefinite length of time, or permanently with-
out it ultimalely wearing out and vanishing. But
this is not the case with land which can be made to
yield produce or used in other ways, such as by building
on it without its ;being consumed. Hence, while land
can be dedicated as wdqf, moveables except some speci-
fied articles and those with respect to which a custom
has arisen of making waqf, cannot, in the strict theory of
the law be, according to many jurists, the subject of wiqf.?

1 ¢ Heddya ', vol. ¥i, p. 137.
¢ Bee post Chupter VIL
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Whatever is fixed or attached to land is for many
purposes treated as part of it until detached or
separated. Therefore, when land is transferved all fix-
tures pass with it, and the alienation of fixtures
before severance becomes subject to the doctrine of
mushs, which means the mixing up of the rights
of more than one person in the same thing.

Moveable property is classified as follows :—makildt

(wsla&.) or things which are ordinarily sold by
measurement of capacity, such as wheat and barley ;
mauzindt (u;.s‘.i, jy0) OF things which are ordinarily sold
by measurement of weight, such as gold, silver, oil;
‘adadiydt (woliwoac) or things which are sold by tale
such as fruits; madbra‘dt (ele, i) or things which
are estimated by linear measurement, such as a yard

of cloth. All articles of the nature of makiidt,
mauzingt, ‘adadivdt, and madhri‘dt are also compre-

hensively called mugaddarit («! aic).  Gold and silver
are also called nuqud (o,4) or price. Besides the
above-mentioned articles other moveables are mostly
‘u‘rid (0‘5);"') or goods, such as articles of furniture

and haiwéna‘t (wollas) or animals.

Similars and But the classification of property which is of the
dissimilars

greatest importance in the Muhammadan law is

one intc mithli ( Jis) and qimi (so3), which are

generally translated respectively as similars and dis-

similars. An article is sald to belong to the class of
similars if the like of it ean be had in the market
without there being such difference between the two
as people are apt to take into account, in their dealings.
If such articles are ordinarily sold by weight or capa-
city, they are called similars of weight or capacity,
such as gold, silver, grain, oil and the like. If
they are sold by tale they are called similars of
tale.

A thing helongs to the class of dissimilars if the
like of it is not available in the market or if it be
available but with such difference between them as
people are wont to take into account in fixing the price.

-
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The test is that these things are not ordinarily sold
by weight or capacity such as land, houses, animals,
and furpiture, clothes and the like.

Connccted with the division of things into similars Determinate
and dissimilars, is the division of property into ‘ayn ard
(we)r that.is, spe(.:iﬁc or determinate and dayn (o29) ;Iﬁzi;ix;;ainate
ov non-specific or indeterminate property. The chief
distinguishing test is whether, when & man is to get
certain property from another who. either borrowed
it from him or took it by forec, he is entilled to
recover it in specie or not; if he is, then it is called
specific or determinate, and if he is not,it is called
non-specific or indeterminate.

Articles of the class of similars cannot, as a rule, be
recovered specifically, and are thus regarded as dayn or
indeterminate property. Hence, gold and silver in the
shape of coins or otherwise, grain, oil, and the like are
dayn or indeterminate property. Thercfore, if a man
sells an article for one hundred dirhams out of a bag of
money pointed out to him by the buyer, he does not
become entitled to be paid out of the identical bag
but his claim will be satisfied on being paid an equi-
valent amount.' Similarly if A having a hundred
maunds of rice in his godown agrees to sell to B a
hundred maunds of rice but without specification, B
will not Le entitled to ask A to deliver to him the
rice which is in his godown. So also a man that has
lent another a sum of money is not entitled to ask for
the identical coins lent by him, But similars may be
made determinate by specification, for instance, when
& quantity of wheat secured in certain bags is sold
or when a thing is sold for the money contained in a
particular bag, the wheat and the money would then
become determinate and capable of specific recovery.?

Generally speaking, therefore, all indeterminate prop-
erty rests on the mere responsibility or obligation of
f‘he person from whom 1t is recoverable. In this respect
1t stands on the same footing as a debt, which is
also called dayn.

) *Al-Majalléh’, p. 22.
* Ibid., p. 22.
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It is in the very conception of property that its
owner may use and enjoy it &8s he chooses. ITis rights
in this respect, generally speaking, are only limited
by similar rights of others and subject to such burdens
as may be imposed by the State. Limitations upon
an owner’s right of user and enjoyment are mostly
imposed with reference to land, because the mode in
which a man uses his land often affects his neigh-
bours. The general principle is that the owner of
land is entitled to use it and enjoy 1t in the
manner that suits him Dlest even if it causes incon-
venience or injury to his neighbours, provided he
does not destroy the ncighbour's property or makes it
useless to him. For instance, if a man sets up a shop
next deor to his neighbonrr’s and sells the same class
of goods he may cause him considerable injury but
nevertheless this is not swch a loss as the law
would attempt to prevent. But suppose he setls up
a faclory next to a man’s residence and the mode in
which business 1s carried on in the factory causes
such a nuisance that his neighbour cannot live in
ordinary comfort or carry on his ordinary occupation,
the law will interfere. 1f, however, a man himself goes
to a nuisance he cannot complain. That is to say if
in a place a certain busincss or trade of a wnoisome
character is already established a new-comer must
put up with the inconvemience. What is or is not
a nuisance 138 determined on the principle whether
an act or the manner of doing an act causes. manifest
and serious injury (darzrun fahishun U;:;‘u')).c') to the
neighbouring property having regard fo the use to
which it i1s devoted. If the act threatens the very
existence of the neighbouring propcrty as when a man
so collects water in his own land or so digs in it as
to weaken the support of the adjacent land or build-
ing the injury would undoubtedly bc regarded as
manifest and gross. Similarly, if 2 man so builds on
his land as to obstruct altogether, the light and air
of his neighbqur's house this will also be regarded as
a nuisance.!

1¢Fathu'l-Qadir °, vol, vi, pp. 414-5 and * Al-Majalldh’, pp. 194-7.



OWNERSHIP 271

The burdens imposed by the State upon immove.-
able property are moslly 1n the shape of taxes and
revenucs, The subject will be consideved hereafter.
Some of the rights incidental to property may Some of the
be temporarily suspended or curtailed either by the rights
act of the owner or by the law without affcctlngg“:;‘ii{:ﬁd to
ownership. Ifor instance, an owner may pledge the may pe P
thing or let it out und so long as he does not pay ofl suspended or
the debt or the leasc does not expire he is not entitled cuttailed
to possession though he is still the owner. Sinnlarly
a minor and a lunatic are not allowed to have pos-
gession of their propervty until theiv disability has ceased,
nor have thev any power of alienation. And as alrcady
mentioned, the law absolutely forbids the destruction of
& slave's life and also puts a limitation on the right, to
destroy other kinds of living property, such as cattle.
Sometimes the power of the owner to destroy his property
may be suspended or curtailed having regard to the
rights of others. For instance, if he has pledged a thing
he cannot destroy it before paying his creditor.
Ownership may be solc or joint. When property is Sole and joint
owned by two or more persons in undivided shares ownership

it is described as shirkatu'l-milk (ol u&a %), liach

of the co-owners has a right to his sha,re m every
pottion of the property. The Muhammadan law as a
general rule does not recognize joint tenancy inthe sense
of the English law. Each co-shareris entitled to dispose
of his share and on his death it descends to his heirs
and does not pass lo the survivor. From the very
nature, however, of undivided property no individual co-
owner can have exclusive possession of or dominion over
the thing and there is thus a ¢ confusion of rights’ or
mushd‘. This as we shall see considerably affects a co-
owner’s powers of dlsposxtlon over it, particularly when
the intended disposition is of & voluntary nature.

The principle which regulates the enjoyment of
joint property is that each co-owner is to use and enjoy
it in proportion to his share, by such arrangement

(tahayu. ,i.5) among themselves as they may agree to

and the nature of the property may admit of. Suppose
1t is 2 house each may reside in it using the common
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entrance pathways and right to water and the like.
If the property is productive the income is to be
divided. DBut if one co-owner derives an income from
the joint property by the application of his own skill,
labour or money, then the other co-owner who hag
looked on cannot ask for a share of the profits, but if
any loss is caused to the joint property itself, the co-
owner who has caused the loss by the use which he
has made of it will be held liable. Supposing he has
raised crops on the joint land or being one of the heirs
has traded with the money belonging to the estate
before partition, he cannot be asked to account for the
profits though he would be responsible for any loss he
may have caused to the joint property. Each co-owner
of a joint property is fto bear the expense of re-
pairing and maintaining it to the extent of his
share.

Enjoyment of joint property by all its owners being
practicable ornly if they agrce among themselves, tho
law gives to each one of them, the right to ask the
Court for partition (Qismat Zaw3) unless they can agree
among themselves to make an amicable partition.

A map may have po right in & property but may
have rights connected with it, such as a right of way
{baqqu'l-mardar w&n =) 8 right to the flow of water
(haqqu'l-majré 45}.&,;1‘1 3> and a right to discharge
rain  water over another’s land (hagqu'l-masil =
Jouecdl)!  These rights correspond to easements in Eng-
lish law. An easement is to be enjoyed as in the past
and cannot be altered or enlarged. It is lost by disuse’

The Mubammadan law also recognizes in connexion |
with immovesble property a certain right in rcstraint
of the power of alienation of the owner called the-
right of shufa‘ (i) which is usually translated as
pre-emption® Shufa‘ literally means adding and in law

1 ¢ A1-Majalldh’, p. 199; « Heddya ' and ‘ Fathu'l-Qadir’, vol vi,
pp. 411.5,

? ¢ Al-Majalldh ’, pp. 198-200.

3 Holloway, T, points out in 6 H.C. Rep., p. 30, that theuse of the
word pre-emption is not quite accurato snd that the right of shatal
corrosponds more nearly Lo jus retractus of tho German Law.
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it means the acquiring a vendor's property for the
price for which the vendor has sold it.!

The right is not extended to transactions other When qoes the
than sales such as gifts, nor even to sales, which are right arise
not absolute and immediately operative and binding,
for instance, pre-emption does mot exist in case of sales
with an option and invalid sales. It extends to hiba-bil-
evaz as it has all the attributes of a sale. Some Maliki
jurists would apparently extend the right to leases.’

The right of pre-emption comes into operation only
when the vendor has actually sold the property for
until the contract of sale has been entered into the
matter resting solely upon his intention cannot be
said to be free from unccrtainty.?

It is recognized in favour of persons having inter- Persons entitled
ests connected with the property subject of sale. All to pre-emption
the Schools of law generally,* hold that the owner of
an undivided share has such an interest and the Hanafis
concede it also to & person enjoying in common with the
vendor certain immunities connected with the property,
such as private rights of way and water and fo & neigh-
bour owning the adjacent property.® These persons are
called pre-emptors and their right consists in compel-
ling the owner of the property to sell it to one of
them in substitution for a stranger or a person who
has no such interest. The reason why this right is
allowed is that the introduction of a stranger is likely
to give rise to dissensions and inconveniences and the
principle on which it is based is that each co-sharer
having a right in every particle of the property one
co-sharer selling his share would thereby affect the
enjoyment of his share by the oiher co-owner and this
he cannot do without his consent. The extension of
the right to a neighbour by the Hanafis is by way
of concession having regard to the policy of the law
on the subject.

! ¢ Al-Majalléh ", p. 153.

% ¢ Fathu'l-Julil’, p. 251.

3 ' Hed4ya’, vol. viii, p. 304.

1 * Heddya', vol, viii, p. 294 : Fatbu'l-Qarxfb, p, 974; * Nailu't-Ma’drib’,
vol. i, p, 141 ; ¢ Fathu'l-Jalil’, p. 291.

3 ¢ Heddya’, vol. viii, p. 394 ; * Al-Majalldh *, p. 141.
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Rules are laid down in order to regulate competi-
tion among the three classes of pre-emptors. The
principle is that preference should be given to the
strength of a claim as measured by the closeness of
connexion, hence, the co-sharer in the property itself
is preferred to the co-sharer in the easements con.
nected with 1t and the latter to the owner of adjoin-
ing premises, If there be morve than onc pre-emptor
of the same catcgory they have all an cqual right
according to the Hanafis, but according to the Shdfi4s
and Ilanbalis in whose view, the quesiion could only
arisc among co-owners, the right of each is in pro-
portion to his shave.

The author of * Heddya ™ points out that the right of
pre-emption being weak n its natnre it is liable to
be lost if not insisted on. Hence the law requires
that there should be no roomn for uncertainty in the
expression of his intention by the pre-emptor. The
conditions of the recogrition of the right are, that the
pre-emptor must not have consented to the sale because
pre-emption in its very nature is a right adverse to
the vendor and the purchaser and that the right to pre-
empt must be asserted and enforced with promptitude,
because it is in defeasance of the purchaser’s right.?
As soon as the pre-emptor receives information of the
sale he must decide immediately and assert his claim
(talabu’l-muwdthibab &yl (k) and follow it up by
repeating it in presence of two witnesses before the
vendor or the purchaser or on the spot (talabu’t-taqgrir
wa'l-ishhdd o\, .23} );’,‘6;35 (lb) and he must then with-
out loss of time enforce his right in court unless the
buyer has surrendered the property in the meantime
(talabuw’l-khusimat Zepasdlndb). According to some
jurists, namely, Mubammad and Zufur, a lapse of one
month would be a. sufficient bar. If, however, there is
a good excuse for the delay, such as absence from the
locality or want of information and according to

1Raddu’l-Muhtér’, vol. ¥, p. 154 ; ¢ Fathu'l-Qadir, vol. viii, p. 902
* Nailu'l-Ma'4rid’, wol. i, p. 141.

? « Fathu'l-Qadfr’, vol. viii, pp. 308,297 ; Cf. Peacock, C.J,’s romarks
in B.L.R. Bupp. vol., p. 35,
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Shafit and Hanbal® even ignorance of the rule which
requircs prompt action his rights will not be affected.
If he has been induced to desist from making his
demand by iuisrepresentation with regard to the pro-
perty sold or the price his right will not be lost.
The pre-emptor must be prepared to pay the price for
which the premises has been sold, to the buyer. But
if he has bcen induced to pay a higher price than
was actually paid by the purchaser, he will be entitled
to a refund of the excess or to withdraw from the
bargain.

The right of pre-emption placing as it does an
embargo oun the frce disposing power of owners of
property some Hanafi jurists have suggested legal
devises by which it might be evaded though the
employment of these devises is condemned as abomi-
nable, the Milikis,®* Hanbalis® and Shafils do not
authorize such expedients. JAccording to the Hanafls,
Mauslims and non-Muslims equally have the right of
pre-emption, but the Hanbalis* do not recognize such
a right in a non-Muslim against & Muslim.*

The Anglo-Indian Courts recognize the right of
pre-emiption when the question arises between Muham-
madans except perhaps in Madras® Xt is also re-
cognized among the Hindus but mostly when there
is a custom on which it is based. When a gquestion
arises among Muhammadans, the Muhammadan law
of pre-emption is gencrally applicable and in other
cases it is applied with such modifications and varia-
tions as might have been introduced by local custom.

Let us now consider the attributes of possession Possession
(Yad, gabda o, «4s) in Mubammadan law for not
only- is the right to possess an important element of
- ownership as already mentioned, but possession is
also a means of acquiring ownership and even mere
de facto possession when dissociated from ownexship

1+ Nailu’'l-Ma’4rib’, vol, i, p. 141.

i ¢Fathu’l-Jalfl’, p. 305,

3+ Nailu'l-Ma'drib*, vol. i, p, 142,

¢ Tbid., p. 140.

3 Vide remarks of Holloway, J., in 6 Mad. H.C. 26, p.31.
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is invested with any of the attributes associated
with ownership as against all except the owner
himself. = What 1is possession? It may be actual

(haqiqi | iads>) as when a manp grasps a thing in

his hands or puts it in his pocket. DBut with most
things this is not possible, for cxample, land, a
house, a ship, even a table or a chairv. Possession

in such cases tuust be symbolical (bukmi u&&}),
for instance, by occupation as by & man occupying
4 space in his own house or placing a servant to guard
it or locking its door. What is necessary to consti-
tute possession is the intention to cxclude other persons
coupled with the power to carry it out. Suppose
w friend comes into my house to see me, it cannot
be said that he is in possession of the house as he
bas no intention to exclude me from: it. Hence, it is
that the law speaks of the possession of a licensee as
possession of the owner. But suppose a man who lays
w claim to the house which is in my occupation comes
in and turns me out of it in assertion of that claim,
he will be said to be in posscssion. If he did not
come in suflicient force to be able to turn me out
though having that intention my posscssion would
not be affected. Possession whether actual or symbol-
ical must be distinguished from a right to possess.
An usurper, for instance, is regarded as in possession
not only against strangers but against the owner
himself. ‘

Rights attached Iet us consider the nature of the rights which

to de facto
posgession

the law attaches to the meore fact of possession
compendiously expressed as milku'l-yad or possessory
rights. Even the owner cannot recover his property '
from & man who is in possession although by wrong
without the aid of the Court. When he comes to
Court he will find that his oppoment having man-
aged to obtain possession has secured important
advantages. Hc has to sustain the burden of proof and
there will be certain presumptions in favour of the man
in possession. (dhu'l-yad us4l,0) whose position is said
to be confirmed by outward circumstances {zdbiru’l-hil
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Jlst p). If the quecstion arises whether the wrong-

doer in possession has caused any loss to the property,
the Court will accept his statewient as opposed to the
allegation of the owner. And according to at least
one version of the Hanafi law on the poin, he cannot
be made liable for the mesne profits. The longer the
wrong-doer is in possession he strengthens his position
while that of the owner is proportionately weakened.
According to the modcern interpretation of the Mu-
hammadan law the owner may find after a certain lapse
" of time that the Court will not hear his cause at all or
refuse to give him any remedy. liven if his suit is
heard, and he cstablishes hig right he may possibly find
that he has been improved out of his property. Sup-
pose it is his land that the defendant bas been hold-
ing possession of in bona fide assertion of a title
“however wrong and the latter has made improve-
ments on it by way of addition, such as by building
or planting trees on it. If the value of such im-
provements exceeds that of the land the man in pos-
gession will have the option to keep it by paying its
value to the owners. Apparently even if the man in
possession does not assert a title but has made im-
provements the owner cannot have the land with the
improvements without paying for them, and if they
are such that they cannot be removed by the usurper
without injury to the land and the owner is not willing
to sustain that injury and is mot at the same time
able or willing to pay the value of the improvements,
the usurper will have the option to keep the land on
paying its price. With regard to moveables if the
usurper has made such improvements as to alter the
quality of the thing, such as by dying an undyed
cloth, the owner has to pay compensation to the
usurper for the improvement, if he wants the article
itself, otherwisc he can only recover the price.

As regards all other persons who cannot show & better
title than himsclf, the man in possession enjoys the
same protection of the law, as if he was the owner.
1f another person wrongfully takes the property from
his possession or injures it, he can sue for recovery of
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the property or damages! He may also defend his
possession by the use of force if necessary.

As agamst the rightful owner, however, the wrong-
doer’s possession of the thing rests entirely on his
responsibility. That is to say if it perishes ov is
damaged in his hands even without any fault of his,
he would be held liable. A person 18 said to be in
wrongful possession or a usurper (ghdsib (o)
if he takes or keeps & thing without the permission
of the owner and with the intention of depriving
hin: of it either permanently or temporarily. A man
may lawfnlly come into possession of a thing as by
a contract and yet if he keeps it when the contract
has expired with the object of appropriating it, he
becomes a trespasser or usurper.

But if the man who is, in fact, in possession does

not hold it adversely but on behalf of the ownor his

possession will be treated as of the owper himself. In
some cases, however, a person may be in possession of
another’s property neither adversely to him, that is,
with the intention of permanently depriving him of
it, nor professing to hold it on his behalf but in pur-
snance of his own right as is the case with a lessee
or a pledgee. Here according to Muhammadan law,
the lessee or the pledgee and not the owner will be
held at any rate for most practical purposes to be
in possession. The owner has & right to possession
on a certain contingency, namecly, payment of the
debt or expiry of the lease. Hence a voluntary dis-
position, such as a gift, which requires delivery of
possession to complete it, of & property under pledge
or lease remains in suspense until it has been freed-
and delivered to the donee.

As regards the right of a pledgee or lessee to present
possession, it is so far as we have seen in his own
right that the owner cannot take it fromy him unless
the claim under which he holds the property has come
to an end. DBut with reference to the preservation of
the property itself his position is that of a trustee.

1 ¢ Durru’l-Mukhtdr’, vol. v, p. 136,
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Possession may be complete or jncomplete. Posses-
gion is said fo be complete when ali but the owner or
his servants or agents are totally excluded and no
pther person has a right to possession of the thing
at the same time. For instance, possession of the co-
pwner of an undivided share or mushd‘ is incomplete,
inasmuch as the other co-owner has g right to posses-
gion over every particle of the properiy.

Complete and
incomplete
possession

Ownership of usufruct which is mostly created by Ownership of
contract implics a much narrower range of rights than usufruct

that of property. The powers of alienation of an
owner of rights of this class are more limited and
his right to their protection is also imperfect according
$o the Hanafis as already indicated. The rights and
powers attaching to ownership of usufruect are mostly
defined by the confract of the parties and will be
considered in connexion with the subject of contracts.
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CHAPTER VII
ACQUISITION OF OWNERSHIP

SRCTION I—ORIGINAL ACQUISITION AND PRESCRIPTION

EvEry human being has a right as inherent io his
status to make such use of his physical and mental
faculties #s he chooses, provided he does not interfere
with similar liberty of others. It is by the exercise
of this inherent right that rights and obligations
connected with property are mostly acquired, transferred
or extinguished.

Ownership, as stated in ‘ Al-Majallah’, is acquired
either by (1) ihrdz ( j})-"-] that is securing or taking
possession of things not already owned by another, or
in other words by original acquisition; (2) nagl (J&)
or transfer by the owner; and (8) khalt (_da) or
succession. The last mode of acquisition belongs to
the department of family law.

Such physical objects as are not intended for
common use and have pot already been appropriated
by some one may be secured as property. The pature -
of ¢securing’ by means of which #es nullius is con-
verted into property depends upon the character of the
thing. For instance, trees growing on mountains are
regarded as res nullius; if a person cuts such a
tree or has it cut by his servants or by employing
labourers he will be deemed to have done enough to’
secare it as his property.

Similarly game is secured when it is disabled from
running away or escaping, DBut so long as stratagem
is needed to reduce it into that conditionm, it cannot
be said to be secured. TFor instance, fish which is in
water so deep that skill is required to catch it would be
regarded as game and not the property of any individual.
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Grass is also secured in the same way as trees.
Water is secured by separating it from the source
of its supply as by colleeting rain water in a jar or
a reservoir. DBut supposing a man digs a well or a
tank and collects water therein from the underground
current, such water cannot be said to be fully secured
as 1t 18 not isolated from the source of its supply.

Waste land (mawat ;:_)‘),‘), that is, lJand which 1s not

the property of any one, nor forms part of the pasture
or forest belonging to a village, can be secured by a

mau as his private property if he revives it (yahi =)

with the sanction of the head of the State. Land is
said to be revived if it is actually brought under
cultivation or prepared for the purpose as by irriga-
tion or by protecting it with a boundary wall or
fence.

According to the strict theory of Muhammadan law Prescription
a thing that belongs to another cannob be acquired by
mere possession however long, in other words there
can be no acquisition of property by prescription.
But the same result has, to a greab extent, been
achieved indirectly in modern times, by the lawyers
of Turkey and Egypt recognizing the power of the
Sultdn to forbid the Q4df to hear suits instituted after
the lapse of a certain time. They argue that the head
of the State who appoints a Q4di may limit his juris-
diction to a particular class of cases and thus exclude
from the jurisdiction of the Court suits which have
been instituted after a lapse of certain time.

Though property caunot, according to the original
theory, be acquired by mere prescription the law
permits acquisition of rights connected with prop-
erty in the nature of eascments by prescription.
¥or instance, a right of way over another’s land or
a right to discharge rain water and according to the
compilers of ‘Al-Majallih’ also a right to a certain
amount of privacy for females. The right to privacy, it
may be mentioned, appears not to have been favoured
by ancient jurists, No time seems to be fixed for the
acquisition of a right of easement, but the user must be
ancient. For inmstance, a person building a new house
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negr another’s land cannot discharge the rain water
of his premises over such land.

SECTION II—COXTRACT

The most mportant and frequent mode of acquisi-
tion of ownership 1s transfer by an act of the person
having the ownership to another person. Such transfer
is effected by means of a contract, which as a techni-
cal term has a wider signification in the Mnlammadan
law than in the Tnglich law.

The corrcsponding Arabic word for contract is ‘aqd
(s4c) which iiicraily means conjunction, tie. In law it
means eonjunction of the elements of dispositicn,
namely, proposal (IJdb lygl) and acceptance (gabil
Jy8y Anpalysing it in further detail the conception of
a contract in the language of the jurists will be found
to involve four causes {aflal): (1) fda‘lia (&ul:=l$) or
that which appertains fo the persons making the con-
tract, (2) Mad'da (&0'<) or that which appertains to
the essence, namecly, proposal and acceptance, (3) Suaria
(d1js0) or that which appertains to the outward mani-

festation and {4) Ghayia (£438) or that which relales
to the result aimed at} In other words a contract
requires that there should be two partics to it, that
one party should make a proposal and the other should
accept it, that the minds of both must agree, that
is, their declaralions must relate to the sawe matter,
and the object of the contract mnst be to produce
a legal result. Proposal and acceptance are the con-
stituents of a coniract so that, if either of them be
wanting, there can be no contract. Ior instance, if A
offers to sell or to make a gift of certain property to
B but B does not accept the offer the sale and the
gift will fail.

It is not a necessary part of the conception of a
contract that there should be @ mutuality of advantage,
at any rate, of a pecuniary character. lor instance,
a hibd or gift is a form of contract though the pecu-

1 ¢ Shur)i-Fiqdya’, vol. ii, pp. 4-5.
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piary advantage is entirely on onc side, that is, on
the side of the donee.

The dominavt idea of a contract in Muhammadan
law is that il establishes a tie of Jegal relations arising
from the consent of the minds of two persons to deal
with each other in vespect of certain rights of theirs,
For instance, when A sells or gives an object to B,
the former consents to pass on his proprietary rights
therein to the latter who consents to take the prop-
erty with whatever obiigations might be incidental
thercto, such as the liability lo pay taxes if the sul-
ject-matter of the transaction be land, to take care of
and to {eed if the thing sold or given he an animal
and in the case of a sale, also to pay the price. In
the case of a gift, on the other hand, there is the
moral obligation of gratitude on the part of the donce
towards the donor, and the Muhammadan law does
pot ignore the moral aspect of a transaciion.

The question of creation of legal rclations is treaied
in the Muhammadan legal theory ag distinet from the
question of completion of such relations. The latter
depends on the nature of particular transactions. For
instance. if it is intended, by a transaction to effectuate
a transfer of a physical object, the legal relations in
such & case will not, strictly speaking, be said to be
completed until the transfer bas actually taken place.
In certain cases, however, the law rcfaxes the principle
taking the declaration ol consent by both the parties,
as a complete creation of legal relations and compels
each party to carry out what he declarcd he would
do. This it does only when a contract involves a
mutuality of advantage as in & sale Decausce in such
a casc generally speaking there is no danger of injury
to any onme and the necessitics of every-day business
call for it. For obvious reasons, however, the law does
not step in to complete what has been left incomplete
by the partiecs in a case where there is no mutuality of
pecuniary advantage as in a simple gift and lcaves it to
the party who is making the sacrifice to complete it by
actually delivering possession of the thing. But an
exception to this 1s sometimes allowed as in a contract
of suretyship. In such a contract which is defined as
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the adding of the surety’s liability to that of the person
originally liable, the consideration that passed to the
latter is considered sufficient to support the new promise,
The case of a pledge has given rise to a difference of
opinion, some holding that the money lent is opposed to
the promisc to repay and the delivery of the property
to the lender is to be regarded as something scparate
for which ihere is mno consideration; others hold g
different view. A wiqf is also regarded as a contract
and some jurists hold that there should be s mutwalli
to accept the grant on behalf of the beneficiaries.
‘Formation The formation of & confract according to Muham-
of a contract madan law does not, gencrally speaking, require any
formality., All that is required, as we have secn, is
declaration of consent by each party. The declaration
that is first wade is called proposal and the second
declaration is called acceptance. The proposal and ac-
¢eptance must be made at the same meeting (mujlis),
either in fact or what the law considers as such.
SBuppose a man proposes face to face to another to sell his
horse to him, if the person addressed leaves the place
without signifying his acceptance the offer comes to
an end, because therc is no obligation on the owner
of the horse to keep his offor open. Bul if the offer
is communicated by means of a messenger or a letter,
the meeting for the purpose of acceptance is held to
be at the place and time the message reaches the
person for whom the offer was intended. If the prom-
isec then signifies his acceptance the contract is con-
cluded. The acceptance must be in terms of the
proposal, that is to say, the two minds must be in
agrecment, otherwise there is no real consent.

In this connexion 1 may point out that the books
speak of certain words as being plain (sureeh) and
certain other words as being allusive (kandya) in re-
lation to particular kinds of disposition. What is
meant is that when a man has used plain language,
there is no need for inquiry as to what he meant,
but such an inquiry becomes necessary when he has -
used ambiguous language. It is not to be supposed that
50 far at least as contracts and dispositions relating
to property are conccrned that the mere utterance of
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certain words without the corresponding intention as
understood in Mubhammadan law, would effectuate g
transfer of property or creale any obligations. I have
dealt with this question fully elsewhere.

The validity of a contract like that of other juristic Gongitions
acts depends first of all on the legal fitness of the of a contract
persons cntering into it. If the persons making a con-
tract or disposition have not the necessary capacity it
would be void altogether. As the essence of a contract
is consent, the law insists on the possession of under-
standing for the validity of any form of contract, but
for voluntary dispositions 1t further requires maturity
of understanding in the donov. Another essential of
a valid contract like that of any other juristic act is
the fitness of its subject-matter (mahal); if the
subject-matter is not fil for the purpose, the contract
relating thereto will be void altogether.

In this connexion it is important to bear in mind
that the basic idea of alienation according to Muham-
madan jurists is the physical transfcr of a thing by
its owner to another, This idea has beer widened in
some respects by juristic equity to meet the exigen-
cies of a growing society, but is still perceptible through-
out the entirc law governing transfer of property.
Hence it is, that contracts of lease and hire (1jdra)
which are regarded as a sale of the future usufruct
and of salam and istisna are treated as exceptions
to the general rule governing contracts.

The same idea pervades the law relating to voluntary
dispositions, The subject-matter of a gift or wiqf, for
instance, must be tangible property in existence at the
time of ihe disposition and the donor or the grantor
must divest himself at once of his proprictary interests.
A bequest, it is true, holde good not only in respect
of such property, but also debts and choses in action;
this js so because, as the jurists point out, it has the
sense’ of succession.

Moreover, it is this theory which makes most of
the' rules restrictive of the powers of alienations in-
telligible ; for imstance, the general rule of law that
there can be no sale unless the subjcct-matter of it
is in existence at the time of the contract. Whaut
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15 considercd of importance in connexion with tlhe
question of fairness or unfairness of a bargain s
nol iwerely the abstract state of mind of the buyer,
but the state of his mind with reference to the sub-
ject-matter. In fact, comsent without a knowledge
ol the thing to which it vefers is, as I have said
clsewhere, regarded as incomplete. For this reason,
the buyer of a property has cerfain * options’ given g
him to get rid of the barpain even after it has been
concluded, and he has rcceived delivery of the property.
These are called oplions of defect (‘ayb) and of sight
(riyat), that is to say, if the buyer had not seen the
property at the time of purchase, or even if he had
seenn 1t bub a defect came to light alterwards he can
cancel the bargain. The question here to Dbe con-
sidered is not whether any fraud was practised upon
him, or that the defect mignt have been known if he
had used ordinary diligence, but whether the buyer has
obtained what he rcally consented to buy. If, therelore,
he bought with all defects he will have no option.! As
regards the position of the vendor it is somewhat
different. What he receives is consideration or value,
and cvery onc is at liberty to place such value upon
his property as he chooses and the law cannot in-
terfere, unless it is in a position to infer deception
as when the price js grossly inadequate. The buyer,
on the other hand, consents fo huy something specific;
and that is why the Mubammadan law lays so mucl
stress on the question as fo which of the two things
ir exchange shall be deemcd to be the price and which
the thing sold. 1t both the articles of exchange be
of the naturc of price as in a sale of gold for gold,.
then therc is no question of valuing the thing sold,
and cach party should get cqual the guantity of tht
other. Otherwise there would be manifest unfairness
which the law does not allow.
Conditions As regards conditions and limitations which may
:'Vlﬁoglﬁft?fs be lawfully embodied in a conlract or disposition,
may not bZ ome must have regard to the nature of the {lrans-
embodied in action itself. A condition which Is repugnant to u
a contract
1 ¢ AldIajallik’, p. 49,
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contract or tiramsfer but is of advantage to one of
the partics wonld make the transaction vitiated if nade
an inseparable part of it. A gift or an ordinary
sale, for instance, is an out and out ftransfor of the
proprieta,ry rights in presenti and if it, therefore, be
expressed to lake effect from a future date the
transaction will be vitiated. Similarly a gift or a
waqf must be an absolute and wnconditional transfer
and hence, according to the more generally accepted
view, cannot be made subject to an option. On the
other hand, if the condition be such that the naturc
of the transaction admits of it, it will be wupheld.
For instance, it being of the vervy nature of a lesta-
mentary disposition that it should be contingent,
on the death of the testator, the law permits a
devise of tho fee simple of a property to one person
subject to a gift of the life estate to another. But as
in Muhammadan law the general rule is that no
property can at any time be without an owner, the
first taker must be in existence at the time of the
testator's death. No successive estates can be created
by an inter vivos gift, or by salc as intheir very nature,
they are a transfer of the entire rights of the owner
to the donec or the buyer. A wiqf, however, stands
on a different basis. Its very idesw is permanent
detention of the property and not a transter of if,
properly so called, so thal what remains fer disposal is
only the usulruct which necessarily is to be enjoyed
by men in perpetuity, without any one acquiring any
estate or intercst in the property itsclf, "The benc-
ficiaries of a waqf are mercly stipendiavies, The nced
for such tying up of property was first felt in conncexion
with mosques and charitable institulions, but the prin-
ciple being once recognized it was necessarily extended
to other laudable objects. The difficulty, according to
Muhammadan jurisprudence, was to obtain the power
to tie up property, once that was secured the only
limitation which is insisted on as regards the object of
such. a4 disposition is that it must not Dbe opposed
to the policy of the Muhammadan law.

A condition in aid of a contract iz valid, such
a8 & sale with a condition that the vendor will have
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possession of the property until the price is paid, or a
sale on condition that the buyer should pledge some-
thing with the vendor as security for the price.
Qimilarly any condition which it is ewstonary to emn-
body in & contract will be upheld, fov instance, sale of
a garment with a condition by the vendor that he
will mend it or of a lock on condition that the vendor
will fix it on the door. ‘

A condition which 15 not of advantage to either
party is regarded as a surplusage and cannot be
enforced. In other words a condition which is
superimposed upon a contract but not made an in-
separable pars of 1t would fail, if it is repugnant to
the nature of the real fransaction. [for instance, a
gift to a man with a condition that he is to enjoy
the property in a particelar way would be treated as
a surplusage.

As more than one person may be joint owners of
a property similarly parties toa contract on each side
may be more than one person. In such a case under
the Muhammadan law the benefit under the contract,
for instance, the property to be received belongs to
all in common but for the purposes of securing fulfil-
ment of the contract each one is agent of the other.
Hence each of the joint promisees is entitled to bring
a suit on the contract without making the others
parties but all will be entitled to whatever is realized
to the extent of their shares. No one, however, may
do anything which might affect injuriously the rights
of others. For instance, one join$ creditor cannot grant
time to the debtor.

In Mubammadan Ilaw confracts having regard to
their principal features may be thus classified :—

1. (1) Alienation of property: for exchange, namely, .
sale, (2) without exchange, namely, heba or simple gift,
(3) by way of dedication, namely, waiqf, (4) to create
succession, namely, beguest.

2. Alienation of usufruet: (1) in exchange for
property, namely, ijira, which includes letting things
moveable and immnoveable for hire, contracts for render-
Ing services, such as for the carriage of goods, safe
custody of property, doing work on goods and domestic
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and professional services, (2) not being in exchange
for property, for example, accommodate loan (4'riat)
and wadiyut (deposit).

3. Contracts, (1) for securing the discharge of an
obligation, namely, pledge, suretyship, (2) for repre-
sentation, namely, agency and partnership.

4. Alienation of marital services, naraely, marriage.

Having regard to the conditions which may be
imposed by the partics, some contracts may not be
made dependent on a contingency or referred to a
future date, such as marriage, sale, gift, and gener-
ally speaking also wiqf, and some which may, such
as lease, suretyship, bequest and the like.

A dependent right or a right in personam, whether Dependent
arising under a contract or by the violation of a right rights cannot
cannot, according to the gencral rule, be a subject. 0¢ tFansferred
matter of tramsfer. The reason is that, in the first
case, it has its origin in the cxpress consent of the
person of incidence and in the second case by implica-
tion of law. It can be dealt with, however, by the
promisor’s consent. Such a transfer is called hawdlat

(8ly>) which corresponds to novation. The nature of Hawalat

this transaction may be thus explained. A bhas a debt
owing to him from B and A himself owes a debt to
C. All the three agree that C instead of realizing his
dues from A and A his from B, C shall realize his

due from B. A negotiable promissory note or a bill Negotiable
pPromissory

of exchange (suftaja «shiw) would, therefore, accord- " o and bills
ing to the ordinary rule, be invalid. But if a custora of exchange
-of negotiability of such notes or bills is found to
exist in a particular country, so that the debtor
would know as an implied term of his liability that he
may have to discharge it at the instance of the trans-
feree of his creditor, the transaction would be upheld
though it may be regarded as improper because the
consent of the debtor to the transfer is merely z
matter of implication from the existence of the
custom.

A dependent right may, however, devolve on a third
person by the operation of law, such as by succession
or insolvency. '

37
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A sale (bai' ) is defined as an exchange of
mdl or tangible property for sumilar property.! But
as in ordinary affairs of life this is not always possi-
ble, the law dispenses with the actual production
and making over of the thing except in certain cases
which I shall mention presently and accepts the
consent of both the parties to make the exchange
as a substitute thereof guarantecing to compel each
party to make good what he has promised. TUpon
acceptance being expressed which may be either by
word or conduct the contract of sale is completed; and
it is not nccessary for this purpose that possession
of the property subject of the sale should be delivered.

It is clear from the definition of sale that nothing
which does not answer the description of mdl can be
the subject of sale. For instance, mere rights cannot
as a general rule be sold;? but according to one ver-
sion of the Hanafi law, which is said to be accepted
by the Hanaffi Doctors as correct, an exception is
made in favour of a right of way because it is con-
nected with lasting specilic property. If, however, a
cugstom exists for the sale of any particular class of
rights conpected with property as the custom which
is said to exist in Balkh of selling a right to the use
of water for purposes of drink or watering cattle such
a sale would be upheld on the general ground that
custom overrides analogy, or, as the author of * Heddya'
puts it, custom is the arbiter of analogy.?

Sales having regard to the nature of the subject-

matter are of four kinds: (1) bar (ea) OF sale prop-
erty so called, when a determinate article is sold for
a price, (2) barter (muqdida xéy'i.), that is, when
a determinate article is sold for another determinate
article, (3) surf (Sye) that is, sale of price for price,
and (4) salam (rL..), that is, sale of price for o
determinate thing.

1 ¢ Kifw'yn’, vob. v, p. 453,
11 Ingyah®, vol. vi, p. 66,
3 ¢Jleddyn’, vol. vi, p. 78; ‘Fathw'l-Qad{ ’, vol. vi, p. G5, .

.
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To determine which is the subject of sale or thing
sold (mabia‘ ¢.a1¢) and which is consideration or price
(thaman ..ol) is & matter of some niccty and diffi-
culty in the Muhammadan system. One reasonm why
importance is attachced to this question, is that the thing
sold is recoverable in specie but not the price; if the
thing sold perishes, the sale becomes void but not
if the price pevishcs. Another reason, as already stated,
is that, it is by this means that the fairness of a bargain
is judged. Dissinilars arc always treated as mabia
or the thing sold and not as price. Of similars some
are always regarded as price, numnely, gold and silver.
Of other similars when the thing is specified in the
contract, such as a particular bag of wheat it is re-
garded as the thing sold. If it is not specified but
the property to which it is opposed in exchange is a
digsimilar or a specified similar, the former would be
regarded as the price.!

The conditions relating to the subject-matter of valid Conditions
‘contracts of this nature generally are that it mustFelating to sale
be (1) in existence except in the case of a salam sale
and (2) capable of delivery of possession, except in a
contract of istisna. Hence, sale of a runaway slave or of
fish in a tank is not allowed.® 'The subject-matter must
be known and certain, otherwise the sale will be bad.

These conditions come within the general rule that,
if a transaction be of such a nature that it involves
deception of one of the partics, in other words in
which there is an clement of speculation, it will not
be upheld. TFor instance, sale of milk in the udder
of a cow is not valid. lfor the same reason right to
& passage for the flow of or discharge of water®
cannot be sold if the channel cannot be defined with
certainty. This is the principle cn which transactions
in the nature of gambling which were prevalent in
Arabia in the pre-Isldmic days, such as Muzdbana,
Mundbadha, etc.,' and in fact all wagering or aleatory
contracts are declared to be invalid.

’ t ¢ Kifa'ya ', vol, vi, pp. 258~0,
2 * Heddyva’, vol. vi, pp. 49-57.
3 Ibid., pp. 65-6.
A SBec ante, p. 14.
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In Arabie, the word salam means advance. When
a man advances the price for certain goods to be
delivered in the future on a fixed date, the trans-
action is called salam. The goods so paid for in
advance need not, as I have said, be in existence at
the time of the contract, but the law will be satisfied
if they arve delivered on the date fixed. In this
form of contract the price must be paid at the $ime
of the contract and the date of the delivery must
be mentioned. 7The subject-matter of a salam sale
may be all articles including those which are sold by
weight or measurement of capacity cxcept gold and
silver, which, as we have seen, are rcgarded mcrely
as price; in fact, all things which are capable of
being definitely described as to quantity, quality
and workmanship may be dealt with by this form
of contract. Animals cannot be sold in this way
according to the Hanafis, because they cannot, it is

. said, be definitely described or specified, but Shafii

holds otherwise. The latter jurist in fact puts a wider
interpretation on the law regarding salam than
the Hanafis and he wounld allow such a contract
if the subject of sale be existent and capable of
delivery at the time specified. @ The Hanafis, on
the other kand, would require that the article barx-
gained for must have & continued existence from
the time of the contract until delivery. I'urther, the
Shéafi‘fls do mnot insist for the validity of this form
of contract that the time for dclivery of the thing
must be fixed. According to Abu Hanifa such a
contract ust fulfil seven conditions. The genus of
the article sold 1nust be mentioned such as wheat or
barley, its species such as whether grown on land irri-
gated by rain-watcr or canal, the quality, whether
coarse or fine, the quantity such as so many maunds,
the date of delivery, and the place where it is to be
delivered if the article be such as to neccssitate ex-
pense of carriage. In a salam sale none of the parties
can rescrve an option of rescinding it, because one of
its conditions is that the price must be paid in advance,
but the option of cancelling the sale for a defect
in the subject-matter is allowed. The article bought



SALE 293

under & contract of this kind cannot be disposed of
by the purchaser before it has been delivered to
him.

Istisnd is another form of contract in which the strict Istisnas
rale regarding the existence and delivery of the article
or the price is still further relaxed. A transaction
of this kind consists in ordering an artisan or a
manufacturer to make certain goods answering to
s given description. IEven the Hanafis do not in
a contract of this nature insist that the price should
be paid in advance and it is obvious from the very
nature of the contract that the subject-matter of it
must be non-existent at the time it is entered into.
The legality of this form of contract is based on .&
custom which has prevailed from thc time of the
Prophet himself and is also justificd having regard to
the necessities of business. There seems, however, to
have been some discussion among the doctors as to
whether it is to be regarded as & contract of ijira, that
is, hire or of sale and the accepted view is that it par.
takes of the nature of both. Xor instance, & contract
ot this kind lapses on death of one of the parties just
like a contract for personal services, but on the other
hand, thc man who has ordered the goods is entitled
to refuse fo accept it if he finds that they are not in
accordance with the order.

When an article which is of the species of price, Surf
that is, gold or silver is sold for an arviicle of the
same kind, the law requires that there must be mutual
delivery and that each of the articles subject of the
. transaction must be equal in weight to the other. In
this connexion, it makes no difference whether gold
or silver is sold in the shape of coing or orpaments
or otherwisc. They arc treated always as price,
because that is the very nature of these metals.
When gold is sold for silver or vice versa the law not
only insists upon equality in the bargain but requires
that therc must be delivery of both the arvticles at
the time of the contract. These strict conditions as to
sale of gold and silver are the eifect of the applica-
tion of the doctrine of Ribé (1:3}). But the doctrine
is not confined to transactions in gold and silver.
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Rib4 literally mecans increase, bub it is generally
translated as usury or interest in the English books
on Muhammadan law. The doctrine of ribé is in-
tended to be applied to certain transactions of sale
and its principle is applied also to loans [or s loan
in Muhammadan law is but a species of sale, the
amount to be repald being in exchange of the
amount lent. As the law regarding ribs is of con-
siderable importance and lies at the root of many of
the restrictions which hamper freedom of contracts
in Muhammadan law, it i3 necessary that we must
understand the scope of this doctrine. The real

authority for the doctrine is a tradition reported

from the Prophet in these words. * (Sell) gold for
gold and silver for silver, wheat for wheat, barley
for barley, dates for dates and salt for salt of the
same kind for the same kind and the same quan-
tity for the samec quantity, from hand (o hand and
if they differ from ecach other in quality sell them as
you like but from hand to hand” The tradition
seems to conflict with what ‘Umar the second Caliph
is reporied to have said, namely, that the Prophet
died without having made any clear pronouncement
on the question of ribd which is left vague and awmbi-
guous in the Qur‘dn where all that is laid down is that
God has forbidden ribd. The Sunnis generally have,
however, accepted the tradition.

But the question of the scope of the doctrine is one
on which the greatest difference of opinion exists atmong
the jurists and the practice of the Muhammadan world
also considerably varies in this respect. It is, therefore,
pre-cminently a doctrine in the application of which
the circumstances of the time and the practice of
the people of different countrics should be given the.
greatest weight.

Let us now see how the docirine is expounded by
the ancient jurists. ‘Uhe Hanafi doctors have inter-
preted the tradition to mean thal whenever an article
belonging to- the description of similars of capacity or
of weight js sold or exchanged for an article of the
same species, neither party is allowed to receive any-
thing in excess of the quantity sold by himsclf, in
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other words absolute equality in quantity is insisted
on. The 8héfi{ls hold that the law of ribi -only
applies to arbicles of food and such things as consti-
tute price, namely, gold and silver.

The principal rules that have been deduced are that
when one similar is sold for another similar there
must always be imumediate delivery of both the things,
though equality Js not insisted on if they differ in
species. If the articles opposed to each other in a
galc are not of the same genus or are not measured
by quantity then excess or profit is lawful and so also
delay in the delivery of ome of the articles, such as a
sale of wheat for money. If the articles are not
similars of measurement by capacity or weight but
they agree in being of the same kind ‘then delay in
delivery is not allowed but any excess or profit is not
prohibited. For instance, sale of cloth of ‘a particular
kind for cloth of the same kind must be from hand to
hand but one party may lawfully receive more than
the other.

The general rule being that ribd applies to articles
which are sold by the weight or measuvrement of
capacity, supposc the practice changes with reference
to the mode of sale. In the case of those articles
which in the time of the Prophet were sold in either
of the two ways snch as wheat, barley, dates and salt
which were sold by measurement of capacity, and gold
and silver which were sold by weight, any change in
the mode of selling these articles will not exclude thern
from the doctrine of ribi. As regards other articles
the usage of the market is to determine, whether a
particular article comes within the principle of ribd.
The doctrine of ribi, however, ‘does not according to
many jurists apply to a transaction between a Muham-
madan and a non-Muhannadan in Dérul hurb. But this
view, is opposed by Abu Yasuf and Shdfif. The excep-
tion is based on a tradition reported from the Prophet.!

The rules relating to riba could not fail in its ap-
plication to cause considerable hardships and incon-
veniences to the people. The lawyers, therefore, set to

1% Hedéys ', vol. v, pp, 177-8,
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devise means by which to get over them. Several
expedients of this character are mentioned in the
books, the best known of which as already mentioned
is Bai'v'l-wafa (sligl eon). Its immediate origin is
traced to the time when the inhabitants of Bukhdra got
largely into debts and could not liguidate them in
the ordinary way and the lawyers had to resort to the
well-known maxim of Muhammadan law ¢needs of
men whether general or particular stand on the same
footing as absolute nccessity (i.e. in justifying re-
laxation of the rigour of law)’. This transaction is
regarded as valid® though perhaps improper.

Bai‘u'l-wafs is a smale on condition that when the
vendor returns the purchase-money the buyer wili
return the property. It partakes of the character of a
valid sale Inasmuch as the buver is entitled to the
income of the property and of a vitiated sale as both
the parties are entitled to annul it and of a pledge
or mortgage inasmuch as the buyer cannot sell or
otherwise dispose of the property. It may be obscrved
here that if Bai‘u'l-wafa can be regarded as valid there
seems to be no reason why dealings in Government
Promissory notes, shares in limited liability companies
and other securities of a like nature should not also be
lawful especially as such transactions are nowadays
commonly practised by the Muhammadans and have
become a matter of necessity.

Effect of a valid On the conclusion of a valid contract of sale the

gale

property in the thing sold passes to the buyer and the
vendor becomes entitled to the price. This is, how-
ever, subject to the power of revocation under certain
‘options’. Rut until the buyer has paid the price he
cannot demand delivery of the property and the prop-
erty remains subject to a lien for unpaid purchase-
money. If, however, the nale was on credit the vendor
would have po lien.

All expenses incidental to the delivery of the thing
sold are to be paid by the vendor and thosc incidental
to the payment of the consideration by the buyer.

t See ¢ Al-Majalléh *, p. 58.
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The cost of conveyance is to be met by the buyer
and of registration by the vendor.!

. When a thing is sold it includes (1) whatever is
included by custom, (2) cverything which 1s part of
the thing sold or which cannot be separated therefrom
without directly affecting the object of the sale, (3) alt
fixtures, (4) all that comes within the scope of the
words of conveyance and, (5) all accessories which have
accrued to the property after the conclusion of the
contract such  as fruits of trees.

A contract of sale is liable to be revoked (faskh é.,..5) Revocation of

. . . sales
for a number of causes, for instance, in pursuance of

an option stipulated for (khaydrush-sharg la)é‘Jl jL«‘é')
or of an option of defect (khayiru'l-‘aib «.aa} )L.és,)

that is, when the purchascr of an article subsequently
to the bargain discovers a defect or if some part of
the thing purchased perishes before delivery or if
frgud causing loss of property has been perpetrated
(kbayéru’t-taghrir P Jili} Jas) or by common consent
(igd'ls XUh).’

The Muhammadan law defines hibd (i) or & simple Gist
gift inter vivos as a transfer of a determinate property
{(mdl) without an exchange. Juristically it is treated
as T have said as a contract, consisting of proposal or
offer on part of the donor to give a thing and of
acceptance of it by the donee. TUntil acceptance the
gift has no operation.

As already indicated, a further condition relating Delivery of
.to this kind of disposition is that the donor should #eisin
complete his intention by delivering seisin of the
property to the donee. This is in accordance with the
Hanafi and Shéfii view and also the accepted Maliki
view? Until possession has been given the property
remains entirely at the disposal of the donor and on

1441 Majallsh’, p. 42,

2 See ¢ Ashbdbwa'n-Naddir’, p. 525.

3 Sce ¢ Fathu’l-Jalfl’, pp. 395-6. There is a version of M4liki’s
opinion to the contrary as reported in ¢ Heddya ', vol. vii, p. 450; but
the generality of Malik{ lawyers take the same view ag the other Suun{
Schools,

38
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his death it will descend to his heirs. But the words
of gift are not treated as entirely ineffective even
before delivery of possession, so that if possession is
given afterwards in pursuance thereof, there need not
be & renewal of the gift.

As regards the nature of possession to be given the
Hanafi view Is in one respect narrower than that of the
other Sanni Schools. The possession to be delivered
must be separate and exclusive, otherwise the gift will
be treated as vitiated or invalid. IHence gift of an
undivided share {mushé®) in a thing capable of division
is witisted. Mushd (& «) which literally means con-

fusion is used in law to denote the mixing up of the
proprietary rights of more than one person in a thing
as in joint ownership, where each co-owner has a right
until partition in every particle of the property. But

‘as the words of gift are not altogether inetfective

subsequent delivery of separate possession after parti-
tion has been effected will be held sufficient to nake
the gift complete.? Tor the same reason, in the opinion
of the Hanafi lawyers gift of standing trees and crops
apart from the land, of wool on the back of sheep
and the like stand on the same basis as a gift of
mushé‘. The Shafi'is, however, and apparently also the
Milikis uphold a gift of an undivided share,® and the
Judicial Committee of the Privy Council considering
the doctrine of mush4’ to be inapplicable to the con-
ditions of a progressive society have held that it
should be confined within the strictest rules.! I’
may be pointed out that even according to the strict
Hanaff law gift of an undivided share in a thing
which is not capable of division without impairing its
utility is valid provided such possession is given as
the nature of the property admits of.’ .

There are certain exceptions to the general rule
regarding delivery of seisin. For instance, if the

14 Hoddya’, vol. vii, p. 481; Malwmed Budish Khan v. Hosseint
Bidi, 15 Cal., 684 (P.C.).

2 Thig.

3 *Heddya®, vol. vii, p. 488 ; ¢ Al-Wajiz", vol, i, p. 249,

4 ArifPs case, 3t LA., 167, p. 177 ; Mumiaz Ahmad’s case, 16 LA,
207, p. 016 ; Mullick Abdool Ghaffer's case, 10 Cal., 1112.

5 v Heddya ', vol. vil, p. 489,
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donee is already in possession of the subject-matter of
the gift or the donor being in possession of the prop-
erty himself or through some one who holds it on
his behalf as a trustee or agent makes a gift of it to
an infant child or ward of his, no formal change of
possession 1s necded.! DBut if the person in posses-
sion held the property in his own right or in assertion
of a right adversely to the owner, such as a pledgee,
or a trespasser, the guardian according to Hanafi law
will have to obfain possession first before making the
gitt.?

It is not necessary that actual physical possession Nature of
should be given and the law considers constructive Possession to be
posscssion to be sufficient. If the donor vacates posses- EVeD
_sion in pursuance of the gift, though the donee may
not take actual possession the gift will be held to be
perfected. 'What is required is that the donor should
empower the donee and put himn in a position, to take
possession. For instance, if the donor makes a gift
of a piece of cloth and the donec who is present
says: ‘I have taken possession of it’, according to
Abi Hanifa, this will be sufficient to satisfy the
law. The kind of possession to be given depends
upon the nature of the property, for instance, if the
key of a house is made over that would be regarded
as delivery of the seisin of the house.” It has bcen
held that where a person makes a gift of her house
to her daughter and delivers possession, the con-
‘tinued residence of the domor with the donee in the
house the subject of the gift will not invalidate the
gift.!

The law also imposes cerfain restrictions as regards
the property which may be made gift of. In the first
place the property must be in existence at the time
of the gift so that, gift of oil in the sesame or of
butter in the milk would not be valid. It must also

1+ Heddya ', vol, vii, pp. 492-3.

2 Ibid,, vol. vii, p. 493 ; sec also 23 Bom., 682.

3 * Bahrur-Raiq ', vol. vii, p. 311; ‘Durru’l-Mukhtir’ and Supp. t0
‘ Raddu'l-Muhtéx *, vol. ii, p. 318,

4 See 80 Mad., 803,
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be determinate property (‘ayn) so that gift of a debt
owing to the donor is not valid unless he has authorized
the donee to realize it from the debtor and the donee
has actually ‘done so, thus turning it into determinate
property.! But a debt may be made gift of by the
creditor to the debtor; such a transaction, however, is
really a release. The general rule according to the
Shafi1 and Maliki authorities is that such property
can be made gift of, as can be sold, that is according
to Muhammadan law? The Courts in this country !
have for a long time uphcld gifts of landed property
in the occupation of tenmants and lessees and of Gov-
ernment securitics.® As I have suggested a gencral
practice to that effect would make such transfers valid
even according to the strict principles of law.

The idea of a gift in the theory of Mubhammadan law
is transfer of the corpus of a thing to the donee, If,
therefore, the words of gift show an intention on the
part of the donor to transfer his entire rights, any words
imposing limitations or conditions repugnant to full
owaership on the part of the donce would be treated
as surplus-age. For instance, if the donor has said: ‘I
give you this thing for thy life’ the Hanafi, the Shafi‘i
and the Hanbali jurists would regard it as a gift of
the fee simple. On the other hand, if the words
of gift relate only to the usufruct of a thing, the law
would prima facie treat them as having the effect of
a loan as when a donor says ‘this house of mine is
for thee as a gift by way of residence or for thy
residence as a gift’. According to the MAliki law,® a
life estate can be created by an ¢nter vives gift and so
also the donor may reserve the usufruct or use of &
thing for himself for life or for a limited period of
time and subject thereto make a gift of it. The latter .
result may be achieved in Hanafi law® by a hibd made
on condition of an exchange, the donor making it a
condition that the donee shall maintain him as long 2s

1 ¢Raddw’l-Muhtdr’, vol. iv, p. 558.

2 ¢ Tyhfatu’l-Minhdj *, vol. ii, p. 342.

3 Mullick Abdool Gefoor v. Mulike, sce 10 Cul,, p, 1112.
4 ¢« Futhu’l-Jalil’, pp. 396-400.

3¢ Al-Majalléh ’, p. 185.
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the donor lives or give him something in exchange or
pay off his debts. The gift and the condition, in such
& case, would both be vald.

Again a gift must be an out and transfer in pre- Gift cannot
sent?, and, therefore, it cannot be so made as to take be made
effect from a future date. Nor can it be made condi. conditional
tional. For instance, the donor saying to the donee
¢if I die before you this property is yours’ such a gift
which is called rugba (.x;'a‘j.) would be bad. A conditional

gift, however, must be distingnished from a gift with
a condition ; while in the former case the gift itself
is void, it would be valid in the Jatter case and the
condition except when it is by way of stipulation
for an exchange would fail. Suppose a woman says
to her bushand ‘if I die then thou art released
from my dower’, it would not be a valid gift or
release of the dower to the husband, as it is made
conditional.

A gift infer vivos may be made to some definite Conditions
individual who can takc possession of the thing cither relatingio
himself or through his agent or guardian, or to some the donee
object. of charity. An absolute gift to charity is called
gadaga (BSow). It may be pointed out that a sudaqa
differs from & wiqf in this, that in the former the
subject-matter is fransferred out and ount, while by the
latter the corpus is made inalienable and only the
income is available to be spent in charity. When
& gift is made to an individual the donee must be
actually in existence at the time of the gift, so that
gift to a child en ventre se mare is not wvalid.

It has been held that a deed creating a life interest
with remainder over and a gift to unborn persons arc
void under the Muhammadan law.!

According to the Hanafis a gift being a disposition Revocation
of property without consideration it can be revoked by ofa gift
the donor even after possession has been delivered to
the donee, who however until such revocation may
lawfully exercise proprietary rights over it. The right

to revoke a gift is called raja‘t (&x,?.)). The position

1 36 Cal., 481.
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of the Hanafl jurists on this point seems to be in-
consistent bub is insisted on, in spite of a tradition
which condemns revocation of a gift. This tradition
they construe as baving the effect merely of making such
revocation abominable or impropert. They at the same
time allow numerous exceptions which deprive the
general rule of all effective operation. A gift cannog
be revoked under the following circumstances :— .

(1) If the gift is to any of the donor’s asccndants
or descendants, brothers or sisters or their children,
uncle or aunt;

(2) When the gift is made during coverture to the
husband or wife of the donor as the case may be ;

(3) If the subject-matter of a gift be land, and the
donor erects & building on it or plants a tree in if,
or if the property be so improved that the increase
cannot be separated, for example, when the subject-
matter of the gift is an animal and the donor fattens
it by feeding, or if the thing given has been so altered
that & different name would be applied to the new
substance, for example, when wheat i3 turned into
flour;

(4) 1f the donee has sold the property subject of
the gift to another or parted with it by gift followed
by delivery of the property;

(5) When the thing given has perished in the hands
of the donee;

{6) If either the donor or the donee has died;

(7) If the gift be to charity or Sadaqa;

(8) If the domec or somebody on his behalf has
given to the donor something in exchange for the
gift and the donor has taken possession of it.!

Again the revocation must be explicit and confirmed
by the order of a Judge, because, the law on the ques-,
tion being onc on which jurists have held different
opinions, the declaration of it by a Q4di is necessary
to remove the doubt. But if none of the conditions
enumerated above have happened the order will be
made as a matter of course. The Shafits and Hanbalis
allow revocation of a gift perfected by possession, only

i +Hedéya’, vol. vii, pp. 494-506 ; * Al-Majalldh*, pp., 186-7.
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when the donee is a child of the donor' and according
to0 accepted Maliki view, revocation of a gift after
delivery of seisin is not permissible at all.®

A simple hibd or gift is to be distinguished from Hiba,
bi Sharti’l-fiwad ( <y} b)&y ka) or gift on condition

of an exchange. TFor instance, A gives g house to B on
condition that B will give to A a garden belonging
to B. Such a transaction partakes of the nature both
of gift and sale. It is regarded as a gift in its incep-
tion, so that it will not be valid with respect to an
undivided share (mushd*), and neither party will acquire
any right in the thing given to him before delivery
of seisin, After delivery of possession by each party
the transaction has all the incidents of a sale, so
that neither party can revoke his act, the right of
pre-emplion will attach to the property and either
party can return for defect the article which he
has received® Hiba bi Sharti’l-iwad must be dis-
tinguished from hibd or gift on receiving something
in change which is generally called hiba‘ bi’l-iwad
(u‘;ﬁit, &»). For instance, A makes a gift of a

house to B receiving from B a ring in refurn
without the exchange being made a condition of the
gift; the only effect of the exchange in this case
would be to prevent the revocation of the gift;
otherwise the transaction has all the incidents of a
simple Gift.

According to Mubammadan law the very conception wagf
of property involves the idea of its being owned by Ite definition
some one possessed of full powers of disposition over
it, ‘though such powers or some of them may be in
suspense for a temporary cause. But as an exception
to this general rule the law recognizes the validity
of a wiqf () which is a form of alienation by which
& property passes from the ownership of the person mak-
ing the disposition without its being transferred o the

1 ¢« Tuhfétu’t Mindj ’, vol. ii, p. 345,
Bee Nailu'l-Ma'drib, vol. ii, p. 10.
2 ¢ Fathu'l-Jall’, p. 401.
3 +Fatdwh  Alamgfri?, vol. iv, p. 550 e seq, See also 13 C.W., 160
where a sale is distinguished from hiba¢ bi'l-‘iwad.
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ownership of any human being. Wigf literally means
detention and is constituted by the appropriation or tying
up of a property in perpetuity so that no proprietary
rights ean be exercised over the corpus but only over
the usufruct. The Muhammadan jurists of the eighth
century appear to have been considerably exercised as to
the legality of this kind of disposition. Abu Hanifa was
strongly opposed to it, but the neccssity which was
felt for permanent settlements of property for the
poor and for other charitable objects pious and useful, at
last triumphed over his opposition. Those who sup-
ported it could point to mosques, and inns for travellers
as examples of property which had been from time
immemorial recognized as inalienable. Those jurists,
however, who did not like to treat wiqf as an exception
to the gencral principles of Muhammadan law applicable
to property held that in fact the ownership of a
property subject of wiqf passes to God and becomes
revested in Him as He is originally the owner of all
created things, But as God is above using or enjoy-
ing any property, its usufruct must necessarily be
devoted to the benefit of human beings.?

The motive of law in authorizing wiqfs is fo enable
the waqif or donor to secure spiritual advancement in
the life to come and also popularity in this life in
the same way as by gifts and bequests but in a
higher degree. But according to the general principles
of Muhammadan law regarding dispositions of property,
2 wiqf would be legally valid, even though the proper
motive might be wanting; for instance, a non-Muslim
may make a waqf for meritorious purposes, but he does
not thereby make himself entitled to spiritnal reward
as he does mnot believe in the one God who alone
can bestow such rewards. )

The object which is sought to advance by a wiqf
must not be opposed to the gencral religious
policy of Isldm, so as to involve sin, such as the
building of churches and temples, the encourage-
ment of offences against society, such as highway
robbery and the like, and must be charitable in the

! Thig is the view of Abd Yusuf and Mahomod. Sce ¢Ileddya ’*and
¢ Fathu’l-Qudfr’, vol. v, pp. 416-22,
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very general sense of being of some benefit to men.! The
ultimate object or objects of & wiqf must be of a lasting
nature so that the income of the property as it accrues
may be availed of. Therefore if a wdqf is intended to
be confined to a limited or terminable purpose, or for a
particular period of time, it will be bad, for instance,
8 wiqf for fifty years. If, however, the specified objects
be limited or happen to fail, but a general charitable
intention is to be inferred fromn the words of the grant,
the wiqf will be good and the income or profit will be
devoted for the benefit of the poor, and in some
cases, to objects as near to the objects which failed
as possible. Thigz vrule is analogous to the doctrine
of ecypres of the English law. A specified purpose may
fail from various causes, such as its non-existence, for
instance, when a wdqf is made for A’s children and
thercafter for the poor and no children are born to
A, or for uncertainty, such as a wdqf for A or B and
then for the poor.

The very design of a wéqf being fo create a perpetuity, The scope of
the law imposes no limitation of time within which the waaf
objects or uses must come into being. In this respect
the grantor is practically unfettered in his discretion in
disposing of the income in any way he chooses by the
grant. Ie is under no restraint, subject to what has
been stated above, as to the nature of the uses or estates
that he may create. The general principle is that the
directions of the grantor arc as binding and effective
as the rules enacted by the lawgiver. The enjoyment
of the income may be secured for a number of objects
to take successively, whether in existence at the time
of the grant or not, provided the fixst taker be in
existence. Ifor instance, the gift may be for the
children of Z4id for their lives, then for the children
of Omar for their lives and their descendants in suc-
cession und on their expiry for the poor or the uses
may be made contingent on a certain cvent. The
beneficiaries may be an indefinite class of men or an
institution, in which case the disposition must be

1In 18 Mad., 201, and 31 All, 136, questions arose a8 to what uses
would bs superstitious according to the Sunnf law.
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intended to relieve human wants or sufferings; for
instance, a wéqf cannot he made generally for the
inhabitants of a particular town without specifying
the poor among them, nor for the support, say, of a
club for rich men but wiqfs for Madrassahs, hospitals,
rest-houses for the relief of travellers, or of soldiers
engaged in a holy war, etc., would he good. The bene-
ficiaries indicated may also be individuals or a limited ‘
class of men, such as the children or descendants?
of A, in which case it makes no difference whether

donor's family they are rich or poor, becavse so far as the gift to

them by wayv of waqf i3 concerned, the law treats it
to that extent as a hiba‘ or simple gift. The dif-
ference between a wdqf of the latter category and
a hiba‘ would be this, by a wiqf mainly for the
benefit of one’s family the residue on the expiry of
the family goes to the poor or some other unfailing
purpose of that character, while a donee under a hiba
takes the property absolutely. The Muhammadan
jurists think that every family is liable to hecome
extinct some time or other; but even if they are
wrong on that point it would make no difference
in their view as to the validity of a wiqf for the
benefit of the donor’s family or descendants, as such
a grant is regarded as anact of charity and, further,
the residue, if any, would go to the poor. I may observe
here that charity in Mubammadan law is understood
in & much wider sense than in the English law.
In Muhammadan law it includes any good act. The
validity of wdqfs for the donor’'s family is established
by an absolute upanimity of opinion among all the
Schools of law Sunni as well as Shi‘ah and among
the jurists of cach School; hence this may well be
regarded as a clear case of Ijmi‘ hased on unanimity
of opinion, which in itself, as we have seen, is an
authoritative source of laws apart from the texts or
the reasons on which it may be founded.

So far, however, as the Anglo-Indian Courts are
concerned, a wdqf according to them as repeatedly

1 It is doubtful whether according to the Judicial Committee of the
Privy Council tho Qescendants of an individual would he regarded s
2 limited class, see 23 Cal., 619, -
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held by the Privy Council! must be a substantial dedi-
cation to charity, charity being understood in the
sense analogous to that of the English Jaw thercby
excluding all settlements for the benefit of the donor’s
children, kindred or posterity, or in favour of a sue-
cession of individuals as not coming properly within
the scope of waqf. The rulings, however, concede by
way, as it were, of compromise that so long as the
grant to charity is substantial and not illusory,
provisions of a terminable nature if made out of the
property for the grantor’s family would not invalidate
the waqf.?
But, though the law 1s practically unfettered with Property which

respect to the objects of such a grant, the accepted Iay bedeals
.« S s . . . with by waqf
juristic theory is certainly very narrow as to the forms
of property which can be properly settled in wiqf.
The property must first of all answer the description
of mdl or tangible property, as in the case of & gift
so that wiqf of a mere right to the usufruct such
as a3 rent charge is not allowed. In the next place
it must be productive or capable of being used with-
out the substance being consumed. This rule excludes
" moveable property generally including money. A few
specified articles® and such moveables with respect to
which & prevalent practice (ta‘ammul) to make wiqi
has been established in the particular country in which
the grantor resides are exempted from the operation of
the rule. It has been held in Kulsom DBibi v. Ghulam
Huysain Ariff, 10 C.W.N,, p. 449, and 9 Bom. L.R., 1387,
and 33 Mad., 118, following 9 C.L.R., 66, and dissenting
from 24 All, 190, that wéqf of shares in a joint stock
company and of Government promissory notes is not
valid. This view is undoubtedly in agreement with the
_strict conception of wdqtf in Muhammadan law, but it
may be a matter for further consideration whether
it is in accord with the principles of construction and

1 Sec Mahomed Ahsanulla Chowdhry v. Amarchand Kundar, 17 Cal.,
498 (P.C)); Abul Fata Mahomed lssak v. Rasamaya Dhur Chowdhry,
22 Oal., 619 (P.C.).
% See 22 Cal, 619 ; 14 All,, 375.
3 Buch a8 war horses, camcls and swords whichk arc taken out
of the rule by forxce of certain traditions.
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application of Mubhammadan law as c¢nunciated by the
Privy Council. As the validity of a simple gift of Gov-
ernment securities and of shares in companies is well
established, it may be argued that the samse principle
should be analogically applied to waiqfs, especially as
the doctrine of ribd has mever been recognized hy the
British Indian Courts. The above restrictions regarding
the property which may be made the subject of wéqt are
based on juristic deduction and not on any positive text,
and it may also be said that they should not be followed
to the letter as they are obviously unsuited to the
modern circumstances of life.

In some respects, however, even a waqf énter vivos
is less restricted with regard to the nature of property
which can be made subject of such sctilement than
other forms of disposition. For instance, if the prop-
erty at the time of making wdqf belongs to the
grantor, it is no objection to such a disposition that
other persons have some interest in it, such as a lessece
or mortgagee. And according to the accepted view of
the Hanaff law in India and of the other Sunpni
Schools generally, a wiqf unless it be a dedication in
the nature of a mosque or a similar institution may
be validly made of an undivided share in a property.!

The creation of a wdqf does not require the use of
any particular words, but the intention to settle the
property in perpetuity must be made clear whether
by the use of the word wigf or otherwise. If a
waqf is in the shape of ap institution for public use,
such as a mosque, a rest-house for travellers, a burial
ground and the like, some act is necessary by which
dedication to public use may be inferred. Opinion is
considerably divided among the jurists on the guestion
whether delivery of possession to a trustee at the time
of making a wiqf is necessary in law, but the weight of
Juristic opinion seems to lie in favour of Abd Yasuf's
view according to which delivery of possession is nob
necessary.?

Y Fatdwd *Alamgird’, vol. ii, p. 466; < Heddya !, vol. v, p. 425; * Al-
Wajfz’, vol. i, p. 244; and ¢ Fathu'l-Jalil’, pp. 377-8.

2 Fatdwh ‘Alamgir{’, vol. ii, p. 455, Cf 81 Bom., 250, p. 257; 15
All., 831, p. 328, :
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A wiqf like a gift cannot be made conditional or
contingent on a future event. It is, however, open to a
man by his will to direct his executor to make wiqf
of certain property on his death, or to say that certain
property of his will be wiqf after his death and such
a disposition will be valid. DBut it will be subject to
all the conditions of a testamcntary gift, that is to
say, the testator can revoke it beforc his death and the
disposition will have ctlcet only out of ome-third of the
estate.!

Once a wiaqgf is properly made it cannot be revoked
and any repugnant conditions would fail.

The waqif or donor may himself act as rmutawalli Superintend-
( qi:i,o) or trustee of the waqf, or appoint a compeienl zlga“g’;ilent
person in that behalf. In the latter case the wagif may
lay down such rules of management as he considers
proper. But once he has appointed a mutawalll the
donor cennot interfere in the management unless
be has reserved to himself such power in particular
matters. In default of appointment of a trustee by the
donor the Court shall appoint a proper person, and the
maxim of the Muhammadan law as of the English
law is that no trust shall fail for want of a frustee.

In all questions relating to the office of mutawalli the
interest of the trust is to be the ruling consideration
and it has been laid down by the Judicial Committee
that the descendants of the donor have no absolute
right to the office of mutawalli.?

The Court has general power of supervision over a
wiqf and may always remove an ilmcompetcnt or a
dishonest mutawalli despite anything to the contrary
kaid down by the donor.

The Comt in exercise of such gencral powers of
supervision may pass ordcrs authorizing dealings with
wiqf property if beneficial for the wiqf?

The main principles on which a wéaqf should be
administered are that the directions of the donor

1< Raddu’l-Muhtdv’, vol. iii, p. 395 ; Bagar Ali Rhan v. Anjuman Ara
Begum, 25 All. 236, p. 254.

2 Shahar Banoo v. Aga Mahomed Jaffer Bindansem, 34 Cal., 118
(P. C.); =mee also 385 LA., 151.

3 8ce 36 Cal., 31,
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should be carried out and all that may be necessary
for the preservation of the trust should be done. As
regards the first it may be observed that, conditions
which are inconsistent with the nature of the gift
itself, or wviolate some well-established policy of the
law, would apparently be inoperative, but otherwise
the general rule governing waqfs, namely, that the
directions of the donor must be treated as the enactinents
of the lawgiver should be followed. Questions have
been raiged but not yet decided, whether a founder of
2 mosque which as a legal institmtion is a place for
public worship and open as such to all classes of
Muhammadans of whatever persuasion, could validly lay
down a condition that it should be used by a particular
sect alone, or in other words whether the law admits
of limited dedication of an institution like a mosque.!
That all acts, which are necessary for the preservation
of the trust should be done, may be taken to be an
absolute rule, but questions as to what is or is not
beneficial to a trust—if it is not a matter of necessity
—have to be decided in the light of the provisions,
if any, in the deed of gift and the general rules of
law having regard to the circumstances of each case.
Bequest A bequest (wasiyat £1e,) or will is defined as a trans-
fer to come into operation after the testator’s death.
The testator is called Musi ( &) and the legalee
or devisee is called Musalahi (.}  ,oy0) and the exe-
cutor is called Wagl (_s,). The executor is the suc-
cessor {Khalifa) of the deceased by appointment, while
the heirs are his successors by the law. According to
the general theory of law deduced by analogy a bequest
should not be valid at all, because the testator docs
not part with his rights until after his death, when such
rights have substantially ceased. In fact if a trapsfer
is made by the owner of a property to take effect from a
future date, but while bis ownership in the thing is still
subsisting, it would be void, such as, & contingent gift or
sale. 4 fortiori, therefore, & transfer which is referred
to a period after death should be void according to

1 8ee dia-ullah v. dzimwlish, 12 All., 494, also 7 All, 461, 18
Cal., 448, and 35 Cal., 294.
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analogy. But jurisfic equity, having regard to men’s
gpiritual wants in the next life, has sanctioned be-
quests to emable the testator by means thereof to
make up for his short-comings during this life in
‘good and pious works. Further & man’s rights in his
property are not altogether lost on his death but
gubsist even thereafter to the extent of his needs at
that time, such as his burial and the payment of his
debts. Juristic eqnity in this case is based on texts
of the Qur'dsn and Hadith,

The law considers that one-third will be sufficient Limitations on
for the purposes indicated above. Another reason why testamentary
it limits testamentary dispositions to one-third is that dispositions
the rights of others are affected thereby, for as soon
as a man is scized with death-illness, his heirs acquire
' right to his property which becomes perfected on
his death. Again, the principle on which the legal-
ity of a testamentary disposition iz based being in
defeasance pro tanto of the rights of the heirs generally,
the law requires that such dispositions should be for
the benefit of non-heirs alone. A further reason why
& bequest in favour of an heir is not allowed is that
it would amount to giving preference to some heirs
over others thus defeating the policy of the law which
has fixed the portion of each in the inheritance and
bringing about disputes among men related to one
another. If the other hcirs consent to a bequest to
one of them or to a bequest of more than of one-third
of the estate, the above reasons no longer hold goed
and the bequest as made will be valid. 'The same would
be the result if there be no heirs. Consent of the heirs,
however, must be given after their rights have become
perfected, that is, after the death of their ancestor. Any
waiver before that is of no effect in law, because at
that time they had a bare right or possibility, which
would turn into reality only after death, and a man’s
consent to lose a possibility does not amount to his
consenfing o lose an actmal right. It has been held
that the consent of the heir need not be express.'

According to the Hanafis consent of the other heirs
is regarded strictly as a waiver, as it removes the bar

* 26 Bom., 457.
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in the way of such disposition by reason of the exist-
ence of their rights, while i1t is treated by the Shafiis
as transfer by the heirs of their property, because such
consent they say is the cause of the disposition taking
effect. The former, thercfore, held that the heir legatee
in whose favour the waiver is made derives his title
from the deceased while the latter hold that he derives
his title from the consenting heirs. '

According to the Hanafis generally a bhequest before
it becomes operative must be accepted by the legatee,
because a bequest confers a new proprietary right
on the legatee unlike inheritance, which is purely a
succession to the interests of the deceased the latter
vesting in the heirs by the operation of law. But as
pointed out in ‘Raddw’l-Muhtér’,' the law regards as
a sufficient aceceptance if the legacy be not rejected by
the legatee. Troceeding upon juristic equity the law
allows one exception, to the principle that a bequest
confers a new right on the legatee, namely, that if be-
fore such acceptance the legatee dies the legacy would
go o his heirs. The reason on which juristic prefer-
ence is founded is that the bequest so far as the
testator is concernecd became perfected on the latter’s
death, and it remained in suspense so far as the
legatee’s acceptance was concerned. They also rely
upon the analogy of a sale in which an option is
reserved in favour of the buyer to revoke the same;
if the buyer dies without exercising his option the
property descends to his heirs, and the same they’
say, 13 the case here. According to one version of
Shéfi‘i’s opinion and also in the view of Zufar a
bequest is just like inheritance, being purely in the
nature of succession to the rights and interests of the
deceased. ,

It is of the very essence of a bequest that it speaks
from the testator’s death so that if a legatee dies before
the death of the testator, the legacy in the opinion of
all lapses to the estate.

A bequest may be made in favour of a specified
individual living at the time of making the will

1 Seo vol, v, p. 483,
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either actually or in the eye of law such as a child
en venitre sa mere provided the child is born within six
months- of the making of the will. The reason why
a bequest in favour of an cmbryo is valid but not a
hibd or gitt inter vivos is that a bequest even accord-
ing to the Hanafis 1s partly in the nature of suwccession
and as a child born within six months of its father’s
death 1nherits so a bhequest in its favour should be

valid. )
A bequest may be in favour of a class of persons

guch as the family of so and so; it will then be opera-
tive in favour of such members of the class as may
be living at the time of the testator’s death. Hence,
a person born after six months of the making of the
will takes no beunefit under it, if the legacy was given
to bim individually by specific description such as the
child in the womb of so and so, but he will take it,
if the legacy was given to him as a member of a class
provided he was born at the time of the testator’s
death. A bequest may also be made in favour of a
charity such as a mosque, a school and the like.

A bequest like a gift may be made by a Muslim in
favour of a non-Muslim and vice versa.

As the object of a will is to provide succession to the
rights of the testator, whatever property or rights
were held by or acerued to him and would other-
wise descend to his heirs, except the right to rctalia-
tion, can be given away by will. In this respect
testamentary salienations enjoy & frcedomm which is
denied to dispositions inter wvivos.

Hence determinate and undeterminate property,
whether in the testator's possession or not, the usufrucs
or produce of a thing, whether in existence at the time
~of making the will or not, and debts and choses in action
can be disposed of by a will. Asa will speaks from death
1t has effect with respect to such property as is found
t0 belong to the testator at the time of his death
even though it might not have existed before!

The, law allows that one person should by & will
be given the usufruct, or use of a property, and on

1+ Durru'l-Mukhtér’ and ¢ Raddu’l-Mubtdr *, vol. v, pp. 451-2.
40
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his death another person should have the cor pus
provided the first devisee was in existence at the time
of the making of the will and his successor was in exist-
ence at the time of the death of the testator. For in-
stance, a testator may direct that A should live in hig
house or enjoy its rent or have the use of his slaves
either for a fixed period of time or as long as he lives
and that after him B should have a similar use or
right of enjoyment; the devise will be held to be
good according to its terms and after the death of A
and B the house or the slave will lapse to the estate.’
Thus, annuities may be created by a will. That is
to say, a testator may divect that out of the property
so much & month should be given to A and so much
to B or to one ia succession to the other.

A bequest of the use of a thing can also be made in
favour of a pious object such as a bequest of the use
of a horse in religious wars, in which case it would he
treated as a festamentary waqf and would be subject
to the same restrictions as other testamentary disposi-
tions.! The author of ‘Durru’l-Mukhkidr’, however,
thinks that such a bequest should be differentiated from
a wiqgf, and the author of ‘ Raddu'l-Muhtér’, adds that
if a bequest of the usufract of a property be made in
favour of a pious or charitable object it would not have
the sense of wiqf, but should be construed as a gift of
the corpus for the benefit of the objects mentioned.

A man may make his will either orally or by writ-
ing, and no formalities are required® But so far back
as the days of Qadl Khin written testaments appear
to have come into general vague as is clear from his
opening chapter on the subject. And having regard
to what he narrates as the opiniom of Abd Hanifa
and Abu Yidsuf on the question of proper attestation
of a will, written wills could not have bheen un-
common even in the days of the founder of the Hanafi
Sehool.

I¢Heddya', vol. ix, pp. 409-11; ¢ Fatdwé *Alamgirf’, vol. vi, p, 188
¢b seq.
- 2¢Durrn’l-Mukhtdr’, vol, v, p. 484; and ¢ Tanwiru’l Absar’, and
Raddu'l-Mnhtdr’, vol. v, p. 484,
3 aq AlL, 718, p. 718,
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The person appointed to carry out the directions of the Executor
testator is called the executor. His duty is to pay the '
funeral expenses, the debts and the legacies and to ad-
minister the estate generally. He is empowered to
collect debis and other dues to the estate. As the
office of an executor entails a burden, appointment to it
cannot be made without the consent of the designated
person. When an executor has accepted the office he
can neither resign it nor be removed by the Court
without sufficient cause, for he 1s the person in whom
the testator reposed his confidence. The executor may
bequeath his office to another. If more than one
executor have been appointed all must act jointly and
if the office of one of them bccomes vacant the Court
will appoint a competent person in his place. DBut
in matters of urgency, such as burial of the deceased
and preservation of the estate onc of the executors
can act alone. If no executor has been appointed by
the testator the Court must appoint some ome to
give effect to the will

Rules are laid down for the construction of wills; Construction
the cardinal principle underlying them is to ascertain ©f wills
the intention of the testator and a construction which
validates a bequest is to be favoured. In Swlesman
Kadir v. Dorab Ali Khan' it is suggested that &
bequest should be distinguished from the mere expres-
sion of a wish or a direction.

A bequest being a voluntary disposition, it follows Revocation
that the testator during his lifetime has a right to ofbequests
revoke it, because all such dispositions may be revoked
until they are perfected. In other words a bequest
until the testator dies is mainly a proposal which can
be withdrawn by him any time before death. There
is, however, one exception to this, that is, when a
man by will directs that a particular slave of his
should be emancipated on his death, such a slave
becomes mudabbar and the testator can no longer
revoke such conditional emancipation. Revocation of
& bequest may be made by words or by conduct such
as the doing an act destructive of the proprietary right

1 8Cal1, p. 6.
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of the testator in the thing bequeathed. Some bequests
may be rcvoked either by express declaration or by
conduct, such as a bequest of a specific thing to a
legatee may be rcvoked in so many words by a subse-
quent will or a codicil or by sale of the thing and the
like. Some bequests can only be revoked expressly
and not by conduct such as a pecumary legacy.

Not only may a testament be revoked by an aet of
the testator, but it may become void on the happen-
ing of certain events, such as the testator becoming
insane}

Ijara orletting Contracts with rcference to usufruct whether it be

and hiring

Use of the

property by
the leasee or
hirer

the produce or use of property moveable or immove-
able or the labour and scrvices of men are classed
under the general designation of Ijira (35)'\?.1) which
means letting and hirving. Ijara is defined as the sale
of ascertained usufruct in exchange for some ascer-
tained thing.? It includes leases, contracts of bailment
and for personal and professional services. Usufruct
is said to be ascertained when the period of use and
enjoyment of the thing by the hirer is fixed.®

As to the mode and extent of user or enjoyment of
the thing subject of ijara, if the matier is defined
by the contract, the hirer or lessee is entitled to
make the identical or similar use of it or less bus
not more. For instance, a blacksmith hiring a shop
for his business may usc it for that purpose or for
any other purpose which is not more injurious. .

As to whether the use of the thing subject to such a
contract should be allowed to persons other than the
hirer, the principle is, that if the thing be such, that in
the use of it by one person rather than by another a |
difference is ordinarily made, the use of it will not be
allowed to any person other than the one mentioned.
in the contract. For instance, if a horse is let to A
for his use, he cannot allow it to be used by B. Bat
when a thing is such that it does not make any differ-
ence who uses it, any restriction would be ineffective

1 ¢Durrw’l-Mukhtar * and ¢ Raddu’l-Buktér *, vol. v, p. 462,
% ¢ Al-MajalléL *, p. 60.
3 Ibid., p. 66.
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If A, for instance, takes the lease of a house for his
own residence, he can allow I3 to live there or sublet
it to another person.!

A contract of ijira is constituted@ by proposal and A contract ot
acceptance like a sale. But unlike a sale its operation J3ra, how

; constituted
may be referred to a future date and may be made
conditional. A contract of this kind even after it has
been validly constituted is, like a sale, subject to the
options of defect and sight.” :

The condition of a valid ijdra is that the period
should be specified; otherwise it will be held to he
vitiated and the hirer would be liable only for proper
. hire or rent. The same would be the case if the
hire or the serviccs to be rendered be not specified
in the contract.

The properbty subject of ijéra is a trust in the hands Property in
of the lessee or the bailee, who will not therefore be the imnds of
held liable if it is destroyed or damaged without his %};?lezssee or
_ fault®
- If a lessee has caused damage to the premises, the
lessor may apply to the Court for cancellation of the
lease.

In the absence of an agrecement to the contrary,
such works in connexion with the demised premises
as are necessary for keeping them fit for use and
occupation are to be dome by the lessor, such as
repair of the house. The removal of dirt and ac-
cumulations and keeping the premiscs clean is a duty
imposed upon the lessee.*

When a contract of hire refers to the labour and Scopeofa
services of s man, it may either be exclusive as with contract for
a servant or only partial as with a broker, a common services
carrier and the like. Though a Muslim can sell his
labour or services he cannot do so permanently so as
- t0 turn himself into a slave.

One person may hold a property in frust (aménat Trust
&lsly for another, sometimes by cxpress contract
and sometimes by the implication of law arising out

1+ 4l-Majalléh’, pp. 63, 84.
2 Ibid., pp.;74-5.

3 Ibid., p. 87.;

4 Thid,, p. 77.
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of a contract or otherwise; for instance, an article in
the hands of a bailee or agen$, or an ‘ariyat, that is,
a commodate losn in the hands of the person to whom
the property is lent, or a property belonging to one
person in the hands of another person into whose
custody it has come, but not by means of a contract
or wilful taking.! The person who bolds property in
trust is called & trustee or amin (),

" When a trust perishes in the hands of the trustee,
but not by reason of anything done by him and with-
out his fanlt he will not be liable, but in the case of a
bailment for hire the bailee must show that the loss or
damage could not have beer avoided by reasonable care.
The owner is liable for the maintenance of the trust
property and whatever Income acerues from it belongs
to him.

When a person places his properiy in the possession
of another by a contract for safe custody, it is called
wadiyat (in0,) or deposit and is a trust in the hands
of the depositee. Such & contract can be terminated
at the option of either party.

‘Ariyat (&)lc) or commodate loan is defined as the

giving by a person of a thing fo another person with-
out receiving anything in exchange intending that the
latter should enjoy the usufruct.

Pledge (rahn o) is defined as placing a property

{mal) under detention and suspension in considera-
tion of & right available against its owner and which
may be sabisfied out of that property. It is merely
& security.

" Both moveable and immoveable properties can be
the subject of a pledge, but according to Hanafis
differing from Shaifi‘is and M4likis an undivided share
in immoveable property cannot be pledged.’

A pledge is constituted by a comtract, which is not
completed according to the Hanafls until possession
has been given of the property to the pledgee. That
is to say, a promise by a debtor to pledge his

1 ‘Al.Masjallib’, p. 118, et seq.
9 ¢« Hedéya', vol. ix, pp. 82-6.
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property for the satisfaction of a debt cannot be
enforced. The Madlikis, however, take a different
view holding that such a contract is as binding as
g contract to sell!

The pledgee is entitled to have possession of the Pledgee's rights
pledge until the debt is satisfied. Though this right
to possession is in the nature of detention, the
pledgee’s right to have recourse to the pledge for
satisfaction of his debt has precedence over the rights
of other creditors of the pledgor. The pledgee is not
entitled to the use of the pledge nor to its produce
or profits except with the permission of the pledgor?
unless the contract was of the nature of baiu’l-wafs.

The reason is that an ordinary pledge is merely a
security.

According to the Hanafis the property pledged is a Responeibilities

trugt in the hands of the pledgee who is therefore of the pledgee
responsible for its safety and preservation and insures 824 the pledgor
the same, so that if the pledge perishes in the hands
of the pledgor and it be of equal or greater value
than the debt, the debt will be extinguished and
the pledgor will be entitled in the last case to have
recourse to the pledgee for the balance. On the other
hand if ite value was smaller, the creditor would be
entitled to demand from the debtor payment of the
difference between the debt and the value of the pledge.
The same will be the result in their opinion in case
of depreciation. The pledge being the property of
the debtor, the charge of its maintenance falls on
him, while the charge for its safe custody falls on the
creditor who cannot therefore tack it to the loan.

If the debt is not paid the mortgagee can ask the Remedies ot
Court to have the pledge sold and the debt satisfied the pledgee
out of the sale-proceeds. He cannot sell it himself
unless he has been expressly authorized in that behalf
by the debtor. The debtor might also authorize a
third person to sell the mortgaged property for non-
payment of the debt. Such a power once conferred
either on the mortgagee or on a third person cannot

t *Hedéya’, vol, ix, p. (6.
2 Ihid., vol. ix, p. 79; ‘Al-Majalidh’, p. 115.
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be revoked.! The Muhsmmadan law does not recog-
nize foreclosure unless perhaps in a transaction of
the nature of baiu'l-wafd which, however, in theory
partakes more of the naturc of sale than of security,
The existence of the security does not bar the other
remedies of the creditor, such as attachment of the
person of the debtor. The creditor cannot, however,
demand any other remedy unless he produces the
security, so that it may be realized for the satisfaction
of the debt.

The pledgor’s proprietaxy interest in the pledge
being subject to the rights of the pledgee, the former’s
power of dealing with the property is restricted to
that extent. Therefore though he can sell the prop-
erty, the sale remains in suspense until it is consented
to by the mortgagee and the sale-proceeds will be
treated as security in place of the property sold.

Suretyship A contract of suretyship (Kafélat Ja<s) consists in
the adding by onc person of his responsibility or liabi-
lity to that of another person in respect of a deruand
for something.

The contract may be for the production of a person,
the discharge of a pecuniary obligation or debt, the
delivery of property and the like.?

It may be absolute, conditional or contingent on a
future date.

It is of the very nature of a contract of suretyship
that the